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More recent information (updated in 2020) about the status of current DACA litigation is available in

these two NILC publications: DACA Litigation Timeline and Tables: Litigation Related to Deferred Action

for Childhood Arrivals.

Status of Current DACA Litigation
Last updated JUNE 7, 2019

On September 5, 2017, U.S. Attorney General Je! Sessions announced that the government was terminating

the Deferred Action for Childhood Arrivals, or DACA, program. That same day, then–Acting Secretary of

Homeland Security Elaine Duke issued a memorandum directing the U.S. Department of Homeland Security to reject all

initial DACA applications and associated applications for work authorization received after Sep. 5, 2017; to reject all renewal

applications after Oct. 5, 2017, from current DACA recipients whose status expired between Sep. 5, 2017, and March 5,

2018; and to reject all other renewal applications from DACA recipients.

In the days and months following, multiple lawsuits challenging the Trump administration’s actions to terminate DACA were

"led across the country. Two U.S. district courts enjoined, or halted, the government’s termination of DACA and required

U.S. Citizenship and Immigration Services (USCIS) to continue accepting DACA applications from individuals who have

previously had DACA. A third U.S. district court (this one in the district of Maryland) ordered the government to follow its

original 2012 policy of not sharing DACA recipients’ private information for enforcement purposes, and a fourth U.S. district

court (in the District of Columbia) has twice issued orders striking down the termination of DACA and reinstating the original

program. However, the court in DC partially “stayed” its order that vacated the Trump administration’s termination of the

DACA program.  This stay postpones the e!ective date of portions of the court’s order that would require USCIS to accept

DACA applications regardless of whether the applicants previously had DACA. The decision by the U.S. District Court for the

District of Maryland was recently reversed in part by a decision by the Fourth Circuit Court of Appeals issued on May 17,

2019.

On May 1, 2018, Texas and six other states "led a lawsuit in the U.S. District Court for the Southern District of Texas

challenging the 2012 DACA program itself. On May 2, the plainti!s asked the court to issue a preliminary injunction that

would stop USCIS from adjudicating applications for deferred action under DACA while the lawsuit is pending. After an

August 8, 2018, hearing in Houston, Tex., on whether to grant a preliminary injunction, the court denied the plainti! states’

request, concluding that such an injunction would not be in the public’s interest. As a result, it continues to be the case that

individuals who have or have previously had DACA can apply to renew it.

This issue brief summarizes the current status primarily of (1) lawsuits "led in federal court in California, collectively known

as Regents of the University of California v. Department of Homeland Security, (2) two lawsuits "led in federal court in New York,

Batalla Vidal v. Nielsen and State of New York v. Trump, (3) a lawsuit "led in federal court in Maryland, CASA de Maryland v.

Trump,  (4) two lawsuits "led in federal court in Washington, DC, NAACP v. Trump and Trustees of Princeton University v. Trump,

and (5) the lawsuit "led by Texas and six other states challenging the 2012 DACA program itself, Texas, et al. v. Nielsen, et al.

Regents of the University of California, et al. v. Department of Homeland Security, et al.

On January 9, 2018, Judge William Alsup of the U.S. District Court for the Northern District of California issued a preliminary

injunction requiring the federal government to maintain the Deferred Action for Childhood Arrivals, or DACA, program on a

nationwide basis by allowing individuals to submit applications to renew their enrollment in DACA, subject to a few

exceptions.  Generally, parties objecting to a district court’s order must wait until the litigation is completed before asking

the court of appeals for review.  However, a preliminary injunction order is immediately appealable (a process referred to

as an “interlocutory appeal”), meaning that the government was permitted to ask the Ninth Circuit Court of Appeals to

review Judge Alsup’s order immediately.

The Supreme Court denies the government’s !rst request for unusual “cert. before judgment” review. In this case,

however, the government took the unusual step of seeking to skip review in the Ninth Circuit and instead appeal directly to

the U.S. Supreme Court through a rarely used legal mechanism called “cert. before judgment.”  The government "led its

request, or petition for certiorari, with the Supreme Court on Jan. 18, 2018.  This kind of request is rarely granted, as

Supreme Court rules warn that the Court will grant this kind of early review only “upon a showing that the case is of such

imperative public importance as to justify deviation from normal appellate practice and to require immediate determination

in this Court.”

On Feb. 26, 2018, the Supreme Court announced that it had “denied cert.,”  meaning that it declined to hear the

government’s direct appeal from the district court. Therefore, the case will return to the lower courts, and appeals will be

heard "rst by the Ninth Circuit Court of Appeals. In other words, although the Supreme Court could hear the case

eventually, the appeals process will be the normal one, beginning with the court of appeals.

Government continues to accept DACA renewal applications. Although the government could have sought a stay of Judge

Alsup’s preliminary injunction — i.e., while it could have asked the judge or the Supreme Court to allow the government to

continue with its process of shutting down DACA  — it did not do so. Therefore, the government must continue to accept

DACA renewal applications in accordance with the preliminary injunction.

Other orders subject to appeal. In the order issued on Jan. 9, Judge Alsup also ruled for the plainti!s in holding that the

decision to terminate DACA was reviewable by the courts under the Administrative Procedure Act because the decision was

not committed to the agency’s discretion by law, as well as under the Immigration and Nationality Act. On Jan. 12, Judge

Alsup issued an additional order that addresses the issue of whether the plainti!s had pled enough facts to support

additional legal claims. Usually, these kinds of intermediate orders in a case would not be directly appealable to the court of

appeals, but Judge Alsup also granted the government’s request to appeal these portions of his January 9 decision and his

January 12 decision to the Ninth Circuit through a special appeal mechanism that allows immediate appeals of intermediary

orders.

The Ninth Circuit a"rms amid a pending petition for certiorari. The Ninth Circuit heard oral argument in the case on May

15, 2018, in Pasadena, Calif.  In a rare move, on October 17, 2018, the U.S. Department of Justice (DOJ) "led a letter with

the Ninth Circuit Court of Appeals informing the court that the DOJ intended to seek certiorari from the Supreme Court if

the Ninth Circuit did not issue its decision on the preliminary injunction appeal by October 31, 2018. The court of appeals

did not issue a decision by that date. On November 5, 2018, the DOJ, for the second time in this case, "led for certiorari

before judgment, seeking review by the Supreme Court of the preliminary injunction issued by U.S. District Court Judge

Alsup. The DOJ also "led for certiorari before judgment in the related cases Batalla Vidal (New York) and NAACP (District of

Columbia).

On November 8, 2018, the Ninth Circuit issued a decision a#rming the lawfulness of the preliminary injunction.  In its

decision, the court reasoned that the plainti!s in the case were likely to prevail on their claim that the Trump

administration’s termination of DACA was “arbitrary and capricious” and therefore unlawful. Following the decision issued

by the Ninth Circuit, the DOJ "led a supplemental brief with the Supreme Court on November 19, 2018, seeking a petition

for a writ of certiorari.  The Supreme Court has not yet issued an order indicating whether it will review the case.

To date, the preliminary injunction issued in U.C. Regents remains in e!ect, and DACA recipients are eligible to

continue applying to renew their DACA.

Batalla Vidal, et al. v. Nielsen, et al., and State of New York, et al. v. Trump, et al.

On Feb. 13, 2018, a U.S. district court in Brooklyn, New York, issued a second preliminary injunction requiring USCIS to

accept DACA applications from people who have had DACA previously.  The preliminary injunction was the same in scope

as the order from the U.S. district court in California. The court in New York held that there was a substantial likelihood that

the plainti!s would prevail on their claim that the Trump administration ended DACA in a way that was arbitrary and

capricious, and therefore unlawful.

The order was issued in two lawsuits currently pending before Judge Nicholas Garau"s. The Batalla Vidal case was brought

by six New Yorkers who had bene"ted from DACA and stood up to challenge the administration’s decision to end the

program. The plainti!s in that case are represented by NILC, along with the Jerome N. Frank Legal Services Organization at

Yale Law School and Make the Road New York. The State of New York case was brought by a coalition of seventeen attorneys

general.

The government has appealed the decision to the Second Circuit Court of Appeals. Oral argument was held on January 25,

2019.

On November 5, 2018, the U.S. Department of Justice took the rare step of "ling for certiorari before judgment with the

Supreme Court, seeking review of the preliminary injunction issued in this case and of the similar injunction issued in U.C.

Regents (California); and it also seeks review of the decision in NAACP (District of Columbia). The Supreme Court has not yet

issued any orders indicating whether it will review any of the cases.

CASA de Maryland, et al. v. Dept. of Homeland Security, et al.

On March 5, 2018, the U.S. District Court for the District of Maryland issued an opinion in CASA de Maryland v. Trump

dismissing most of the plainti!s’ claims in that case, including the claim that the DACA termination was unlawful. However,

the court did grant a nationwide preliminary injunction to DACA recipients on their claim regarding the sharing and usage of

the information DACA recipients have provided to the government when applying for DACA. The court ordered the U.S.

Department of Homeland Security (DHS) to follow its original 2012 guidance about not sharing or using DACA recipients’

private information for enforcement purposes against them or their family members unless certain circumstances exist,

such as that the person poses a national security threat or has committed certain crimes.

The CASA de Maryland court order prohibits DHS from rescinding, modifying, or superseding this guidance for the time

being. In addition, under the order, if DHS wants to use any DACA recipient’s information against them for enforcement

purposes, DHS is required to make this request to the court directly and have the court do a con"dential review of the

request.

The plainti!s appealed to the Fourth Circuit Court of Appeals the dismissal of their claim that the DACA termination was

unlawful. On May 17, 2019, the Fourth Circuit Court of Appeals held that DACA’s termination was arbitrary and capricious

and thus unlawful under the Administrative Procedure Act (APA).  On May 24, 2019, the DOJ "led a petition for a writ of

certiorari with the Supreme Court asking the Court to review the decision issued by the Fourth Circuit Court of Appeals.

The DOJ also requested an expedited brie"ng schedule so that the Court could consider its petition before the end of the

Court’s term. The Court denied that request on June 3, 2019. The plainti!s’ opposition is due on June 24, 2019.

NAACP v. Trump, et al., and Trustees of Princeton, et al. v. United States of America, et al.

On April 24, 2018, Judge John Bates of the U.S. District Court for the District of Columbia issued a "nal judgment that (a)

grants, in part, summary judgment in favor of Deferred Action for Childhood Arrivals (DACA) recipients and organizations

that sued to reverse the Trump administration’s termination of the DACA program and (b) orders that the memorandum

terminating the program be vacated. The order was issued in NAACP v. Trump and Princeton v. Trump, two cases that the

court related to each other such that the order applies to both.

The judge’s decision would reinstate the status quo as it was before September 5, 2017, when the original DACA program

was in place and U.S. Immigration and Citizenship Services (USCIS) was accepting "rst-time applications for DACA (rather

than only DACA renewal applications). But, critically, the court also stayed (or paused) its own order for 90 days to allow the

government to come up with a better explanation than the one it presented to the court for why it ended DACA.

In response, on June 22, 2018, DHS Secretary Kirstjen Nielsen issued a new memorandum that “concur[s] with and

decline[s] to disturb” the September 5, 2017, memorandum that terminated the DACA program.  Afterward, the

government asked Judge Bates to reconsider his April 24 order in light of Secretary Nielsen’s new memorandum, which the

government said provided more detail on why it decided to end DACA.

In an order issued on August 3, 2018,  Judge Bates rejected the government’s request for the court to reconsider its

previous decision that the memorandum terminating the DACA program must be vacated, potentially paving the way for

the original (2012) DACA program to be fully reinstated. The order issued on August 3 carefully analyzes Secretary Nielsen’s

June 22 memorandum but holds that the court’s previous decision, issued April 24, still stands. However, the court in DC

stayed its order for 20 days (until August 23) to give the federal government the chance to appeal the decision, to request a

stay of the reinstatement of the original 2012 DACA program. After the federal government submitted to the court another

explanation of its reasoning for terminating DACA, the court issued an opinion upholding its prior order, again reasoning

that the DACA termination was unlawful.

Nevertheless, the court subsequently partially stayed its earlier order that vacated the Trump administration’s termination

of the DACA program. This stay postpones the e!ective date of portions of the court’s order that would require USCIS to

accept DACA applications regardless of whether the applicants previously had DACA. The partial stay does not change the

status quo. People who are otherwise DACA-eligible still may not submit a "rst-time application for DACA. The government

subsequently appealed this decision, and the parties are in the process of completing their brie"ng to the court. Brie"ng

has been completed, and oral argument is scheduled for February 22, 2019.

On November 5, 2018, the U.S. Department of Justice took the rare step of "ling for certiorari before judgment with the

Supreme Court, seeking review of the decision issued in this case and of the preliminary injunctions issued in the related

lawsuits, Batalla Vidal (New York) and U.C. Regents (California).

Due to the nationwide injunctions issued by the U.S. District Courts for the Northern District of California and the Eastern

District of New York earlier this year, USCIS still is required to accept, and is currently processing, DACA renewal

applications from people who have previously received deferred action and a work permit through DACA, while litigation in

those courts works through the normal appeals process.

For more information on how to apply for DACA renewal, see NILC’s FAQ: USCIS Is Accepting DACA Renewal Applications.

 For more detail on what the April 24, 2018, decision from the D.C. District means, see NILC’s Alert: U.S. District Court in

D.C. Orders That the DACA Termination Memo Be Vacated — but Not for at Least 90 Days.  For more detail on what

the August 3, 2018, decision from the district court in DC means, see NILC’s Alert: U.S. District Court in DC Rules Again

That the Trump Administration’s Termination of DACA Is Unlawful — but Pauses Order until August 23.

Texas, et al. v. Nielsen, et al.

On May 1, 2018, Texas and six other states (Alabama, Arkansas, Louisiana, Nebraska, South Carolina, and West Virginia) "led

a lawsuit against the federal government in the U.S. District Court for the Southern District of Texas, Brownsville Division,

challenging the creation of the 2012 DACA program. Subsequently, the state of Kansas and the governors of Mississippi and

Maine also joined this lawsuit against the DACA program. The case was eventually assigned to the same judge who presided

over U.S. v. Texas in 2015,  Judge Andrew Hanen. U.S. v. Texas, which when it was originally "led was called Texas v. U.S.,

was a lawsuit "led to block the Obama administration’s implementation of both (a) an expansion of DACA (that was

intended to make DACA available to more people) and (b) another, related program, Deferred Action for Parents of

Americans and Lawful Permanent Residents (DAPA). In that lawsuit, Judge Hanen blocked the implementation of DAPA and

expanded DACA, a decision that was upheld by the Fifth Circuit Court of Appeals and left in place by a 4-4 nonprecedential

decision of the U.S. Supreme Court.

Plainti#s’ argument. In their complaint,  Texas and the other states argue that, over the summer of 2017, a larger group

of ten states had threatened to amend their 2015 lawsuit to also challenge the original DACA program if the government did

not terminate it by September 5, 2017 — and, in response, the government terminated DACA on Sep. 5. Though Texas and

the other states dropped their threat to challenge DACA at that time, they now argue that the California and New York

injunctions and the District of Columbia order (see above) have had the e!ect of prolonging the DACA program inde"nitely.

The injunctions issued in California and New York allow people who have had DACA to apply to renew it, and the D.C. order

could nullify the Trump administration memorandum that terminated DACA, if the government does not act by July 23,

2018. Texas and the other states say that this inde"nite prolongation of a program that the government terminated is why

they "led a lawsuit now against a program that has been in place for nearly six years.

The plainti! states’ complaint raises the same legal claims that the 2015 U.S. v. Texas lawsuit did, alleging that the creation of

DACA violated both the procedural and substantive requirements of the Administrative Procedure Act, as well as the Take

Care Clause of the U.S. Constitution. They seek a declaration that DACA is unlawful and a nationwide order prohibiting the

government from issuing new periods of deferred action under the program. Judge Hanen ordered that an initial scheduling

conference be held on July 31, 2018.

Motions for preliminary injunction and to intervene. On May 2, 2018, Texas and the other states "led a motion for

preliminary injunction to halt the 2012 DACA program from operating during the pendency of this lawsuit, both for initial

and renewal applications.  The plainti! states requested relief by July 23, 2018, the date on which the 90-day period set

out in the NAACP v. Trump and Princeton v. Trump cases expires.

On May 8, 2018, 22 individual DACA recipients, represented by the Mexican American Legal Defense and Educational Fund

(MALDEF), asked Judge Hanen to intervene formally in this case as defendants. In their motion, they argue that if the court

does not let them become part of the case, the agencies of the federal government that are the defendants in the case will

not adequately represent DACA recipients’ interests.  On May 15, 2018, Judge Hanen granted MALDEF’s and the 22 DACA

recipients’ request to intervene, formally making them defendants in the case.  On June 25, 2018, the court granted a

request by the state of New Jersey to intervene, formally making it a defendant in the case as well.

Preliminary injunction hearing and court’s subsequent order. On August 8, 2018, the court held a hearing in Houston, Tex.,

on the plainti! states’ motion for a preliminary injunction. During the hearing, attorneys for the parties addressed whether

the plainti! states have legal authority to bring the lawsuit, whether a con$ict exists between the plainti!s and defendants,

the alleged harms that the plainti! states claim they are su!ering as a result of the continued processing of DACA

applications, and the scope of any potential preliminary injunction that the court could issue, among other issues.

On August 31, 2018, Judge Hanen issued an order denying the plainti! states’ request for a preliminary injunction,

concluding that such an injunction is not in the public’s interest.  While Judge Hanen concludes that the plainti! states are

likely to succeed in showing that DACA is unlawful and that the plainti! states have been irreparably harmed by DACA, his

decision to deny their request recognizes the signi"cant hardships that DACA bene"ciaries would experience if he were to

grant such an injunction. As a result of this order, it continues to be the case that people who currently have or previously had

DACA may apply to renew it. (For more information about applying to renew DACA, see our FAQ: USCIS Is Accepting DACA

Renewal Applications. )

Judge Hanen also certi"ed his opinion for appeal;  however, Texas and the other states decided not to appeal. After Judge

Hanen issued his latest order, the parties moved for a discovery hearing, for determining whether further discovery is

needed and to set the discovery schedule. That hearing was scheduled for November 14, 2018. The court has since issued a

discovery schedule that provides time for the parties to undertake discovery prior to any resolution of this lawsuit.

Nevertheless, Texas and the other states moved for summary judgment on February 4, 2019, asserting that no further

discovery was necessary.  On May 1, 2019, Judge Hanen set a hearing on the states’ summary judgment motion for July 8,

2019.
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Trump just got lifesaving care for 
#COVID19 at taxpayers’ expense, and 
now he wants to kill #COVID19 relief for 
the rest of us. He’s given up. 

Meanwhile, millions of immigrants who 
work in essential roles can’t give up. We 
can’t either. We need #Relief4All.
  

 

At 54 years of age, Griselda, an 
immigrant from Nicaragua, works 50 
hours a week as a nurse in a hospital 
caring for her community while she & 
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