Help us continue to -ght human rights abuses. Please give now toDownloads
support our work

Deportation with a Layover

DONATE NOW

May %&, ()()

Deportation with a Layover

Failure of Protection under the US-Guatemala Asylum Cooperative Agreement
Available In English Español

Two asylum seekers, one from El Salvador, one from Honduras, wait inside a migrant house in Guatemala City after being sent to Guatemala from the United States on Tuesday, December 3, 2019, under an
“asylum cooperative agreement” between the two countries. © 2019 AP Photo/Oliverde Ros

Summary
An agreement between the United States and Guatemala, the US-Guatemala
Asylum Cooperative Agreement (ACA), enables the United States to rapidly expel
non-Guatemalan asylum seekers to Guatemala without allowing them to lodge
asylum claims in the United States, but also leaves them without access to
effective protection in Guatemala. As a result, they are effectively compelled to
abandon their asylum claims, and some who have a well-founded fear of
persecution appear to be returning to their home countries where they are at real
risk of serious harm.
Guatemala does not meet the standard required in US law for a “safe third
country” – the ability to provide “access to a full and fair procedure for
determining a claim to asylum or equivalent temporary protection.”[1]
Guatemala’s asylum system is hamstrung by a limited legal framework that only
allows high level officials to approve claims, which causes massive bottlenecks in a
system that has only recently begun to function at all. At the end of March 2020
there was a backlog of 713 cases,[2] including every one of the few asylum
applicants among ACA transferees;[3] the interministerial committee that decides
asylum cases had not met from the time Covid-19 restrictions went into place in
mid-March through the time of writing this report in late April.[4]
Prior to the suspension of the ACA on March 16, 2020, local nongovernmental
partners for the UN High Commissioner for Refugees (UNHCR) had interviewed
a portion of the people transferred under the ACA and found that about twothirds of those interviewed had international protection concerns.[5] However,
only a small proportion of those who expressed fear of return to their home
countries applied for asylum in Guatemala, UNHCR said. Many also told
UNHCR’s partners they were unwilling to stay in Guatemala, citing their inability
to support themselves there, distrust of the authorities, and Guatemala’s
proximity to their home countries, fearing that their persecutors could still reach
them.[6]
Refugees International and Human Rights Watch conducted research on the
impact of the ACA in Guatemala in February 2020, investigating the vulnerabilities
of transferees and the lack of support for them in Guatemala, as well as their
access to the Guatemalan asylum system and its capacity to provide protection to
those needing it.
All 30 of the ACA transferees Refugees International and Human Rights Watch
interviewed described abusive conditions at the US border, including receiving
inedible frozen food, having no access to showers for several days at a time, being
unable to sleep because lights were constantly left on, being denied medical care,
and being subjected to insults and degrading treatment while in custody. All
transferees interviewed by Refugees International and Human Rights Watch said
that while detained by CBP, they were denied meaningful access to an attorney
and only allowed to make between one and three rushed, non-private phone calls.
A Salvadoran man said that a US Department of Homeland Security (DHS) official
told him “there is no asylum” and “there are no Central Americans allowed into
the United States.” Two women showed Refugees International evidence of abuse
by domestic partners – pictures of physical injuries from brutal beatings and a
copy of a protective order from a court in El Salvador – which they said US
officials at the border refused to let them present as evidence to support their
claims of fear of return.
The ACA transferees also gave accounts showing that their registration and
processing at the Guatemalan airport was inadequate, lacking in both
humanitarian reception care and access to information. Transferees, including
small children, waited hours on the tarmac with no food, water, or adequate
medical attention.[7] The actual registration process took a cursory two-to-three
minutes, during which transferees were not provided any information regarding
what would happen to them in Guatemala.[8]
Transferees under the ACA were thrust into a high-pressure situation in which
they lacked adequate time and resources to make truly informed, voluntary
choices about what to do. Once transferees were registered at the airport, they had
72 hours to make the decision about whether they would remain in Guatemala,
return to the countries they fled, or try to find refuge elsewhere.[9] The
Guatemalan government’s 72-hour time limit is arbitrary and coercive, giving
transferees insufficient time to make such monumental decisions.
Only one person out of the 30 people subject to the ACA interviewed by Refugees
International and Human Rights Watch said they were applying for asylum in
Guatemala. Several said they had no family or support networks in Guatemala and
that they feared for their safety in Guatemala. Many indicated they would return
to El Salvador and Honduras despite continuing to express a fear of persecution
there.
The United States transferred 939 Honduran and Salvadoran asylum seekers, the
vast majority of them women and children, to Guatemala under the US-Guatemala
ACA between November 21, 2019 and March 16, 2020.[10] Only 20 of the 939
transferees – about 2 percent – applied for asylum in Guatemala even though
many of them had well-founded fears of persecution in their home countries.[11]
Our interviews indicate that the ACA has been implemented in a way that
effectively compels transferees to abandon their claims. In Guatemala, transferees
have an unreasonably short time frame to make a decision whether to apply for
asylum in Guatemala, which has a cumbersome and ineffectual asylum system and
fails to ensure adequate social support while asylum seekers’ claims are pending.
Given security conditions in Guatemala, many transferees also say they fear they
would be subjected to the same harms in Guatemala from which they fled in their
home countries. As our interviews and UNHCR partner organization interviews
indicate, some people who have a well-founded fear of persecution appear to be
abandoning their claims and returning to their home countries where they are at
real risk of serious harm. Given Guatemala’s incapacity to provide effective
protection and the risk that some transferees would face the threat of serious
harm either in Guatemala or after returning to their home countries, the United
States violates its domestic and international nonrefoulement obligations by not
examining the asylum claims of asylum seekers it is forcibly sending to Guatemala.
Transfers under the ACA were temporarily suspended in mid-March in response
to the Covid-19 pandemic.[12] Refugees International and Human Rights Watch
call on the US and Guatemalan governments to rescind the Guatemalan ACA
completely, rather than plan for its resumption. The United States should also halt
plans to begin transferring asylum seekers to El Salvador and Honduras under
asylum cooperative agreements that have been signed but are not yet
implemented.[13]

Methodology
In February 2020, Human Rights Watch and Refugees International interviewed 30
Hondurans and Salvadorans whom the United States had removed or
“transferred” to Guatemala under the ACA. The interviews began when the policy
was still new, but also when transfers under the policy hit their peak.[14] The
interviews were conducted in a migrant shelter out of earshot of other individuals
at the shelter and with assurances of confidentiality.
Researchers identified interview subjects by observing their initial orientation
process and then joined transferees when they arrived at the shelter. Human
Rights Watch and Refugees International told interview subjects that they would
receive no payment, service, or other personal benefit for the interviews. All
interviewees were told they could decline to answer questions and could end the
interview at any time. The interviews were conducted in Spanish by three female
researchers. To protect confidentiality, pseudonyms are used for all interview
subjects.
Additional interviews and conversations were held with nongovernmental service
providers, UN agencies, academics, lawyers, and shelter workers. Researchers also
interviewed officials in Guatemala’s Office of the Human Rights Ombudsman.
On April 16, 2020, Human Rights Watch and Refugees International sent letters to
the acting secretary of the US Department of Homeland Security, the acting
commissioner of Customs and Border Protection, and the director of Guatemala’s
Institute for Migration to share our findings and recommendations and to give
them the opportunity to respond. As of the time this report went to press, we had
not received a response.

Background
Safe Third Country Agreements vs. Asylum
Cooperative Agreements
Beginning in the late 1980s, several European countries, the United States, and
Canada began signing bilateral or multilateral agreements and adopting domestic
laws to enable countries with comparable asylum standards and procedures to
transfer asylum seekers to countries designated as “safe” where they would be
guaranteed access to full and fair examination of claims for international
protection. Many, but not all, of the agreements required the asylum seeker to
have first transited through the designated safe third country, as they have been
based generally on the principle of country of first safe arrival having
responsibility to examine the claim. Such arrangements are known as safe third
country agreements. Transfer to these countries is sanctioned under international
law under the assumption that the asylum seekers have already found, or could
find, effective protection there. UNHCR has stipulated that safe third country
transfers should not take place if there is a risk that they will lead to refoulement
(persecution in the third country) or indirect or chain refoulement (through
removal from third country to the country of origin).[15] The concept of effective
protection also requires, inter alia, that each transferred asylum seeker is
guaranteed:
·

An individual assessment of the appropriateness of the transfer, subject to

procedural safeguards, prior to transfer;
·

Access to fair and efficient procedures for the determination of refugee status

and/or other forms of international protection;
·

Treatment during reception in accordance with accepted international

standards;
·

Access to health, education, and basic services;

·

Identification and assistance for persons with specific needs, including

operating on the principle of the best interests of the child; and
·

For those recognized as being in need of international protection, the granting

of asylum and/or access to a durable solution.[16]
The ACA agreements involve countries with highly dissimilar standards,
procedures, and capacity; lack transparency and UNHCR monitoring; allow for the
transfer of asylum seekers to countries they never transited through on their way
to the United States (such as Mexicans to Guatemala or Guatemalans to Honduras
or El Salvador); and provide minimalistic screenings at the US border that do not
provide asylum seekers a meaningful opportunity to challenge the finding that
they are subject to transfer.[17]

A Bad-Faith Deal
In a letter to the US Congress in late 2017, US President Donald Trump outlined
several policies that would limit access to asylum at the southern border of the
United States, including “expand[ing] the ability to return asylum seekers to safe
third countries.”[18] Safe third country designations are usually based on an
assessment that the country in question has an asylum system that is functioning
according to international standards and that will not place asylum seekers and
refugees at risk of direct or indirect refoulement.[19]
Mexico resisted a safe third country deal with the United States but ultimately
acquiesced to the “Remain in Mexico” policy, which requires asylum seekers to
wait in Mexico for their proceedings in the United States.[20] In the spring of
2019, a US federal court issued a preliminary injunction halting returns to Mexico
under this policy.[21] Then, the Trump administration began negotiating an
asylum transfer agreement with then-president of Guatemala Jimmy Morales.
In late May 2019, the secretary of the US Department of Homeland Security
(DHS) met with the director of the Guatemalan Institute for Migration (IGM),
who requested a “five-year bar” on readmission for those transferred from the
United States to Guatemala (or transferees) under a possible agreement,
presumably in an effort to deter transferees from attempting to return to the
United States.[22] Tens of thousands of asylum seekers had left Guatemala, or
transited through Guatemala, on their way to the United States in the previous
year. When, in mid-June 2019, the Trump administration publicized negotiations
over the US-Guatemala agreement, it was well aware (from an assessment done by
the US embassy in Guatemala) that Guatemala was “among the most dangerous
countries in the world” and that a backlog of a few hundred cases existed in
Guatemala’s very rudimentary asylum system.[23]
Initially, the agreement faced opposition from the Office of the Human Rights
Ombudsman in Guatemala and from four former Guatemalan foreign ministers
who filed a complaint with the Constitutional Court to stop the president from
implementing the agreement, stating that it was a “certain and imminent
threat”[24] and would violate the human rights of asylum seekers.[25] On July 14,
the Guatemalan Constitutional Court issued a preliminary injunction against the
president proceeding with the ACA unless he followed constitutional procedures
for entering international agreements, which might require Guatemalan
congressional authorization.[26]
On July 15, a day after the injunction, the Trump administration attempted to
implement a unilateral policy that barred anyone from seeking asylum at the US
border if they had transited through a third country without seeking asylum there.
[27] On July 23, a federal court halted this policy.[28] The Trump administration
next threatened Guatemala with tariffs unless it agreed to the asylum agreement.
[29] Three days later, on July 26, the two countries signed an agreement providing
for the transfer from the United States to Guatemala of asylum seekers from any
country except Guatemala.[30]
President Morales filed a motion with the Guatemalan Constitutional Court
asking it to lift the preliminary injunction on the agreement.[31] In September
2019, the Guatemalan Constitutional Court rescinded the injunction and left open
the possibility that outgoing Morales could enter the ACA without the approval of
Congress, provided that, in doing so, he followed the “legal route established in
the Constitution,”[32] which allows the president to move forward with a treaty
that might impact the country’s finances, so long as its impact does not exceed
one percent of the state’s revenue.[33] Still, the Constitutional Court warned that,
“depending on the circumstances,” it could review the legality of the agreement
again.[34]
In November 2019, despite having received information from both the US
Department of State and UNHCR regarding problems faced by asylum seekers in
Guatemala, including long waiting periods for decisions on asylum cases and lack
of access to social services and work,[35] the US Attorney General certified that
Guatemala qualified as a safe third country with full and fair access to asylum as
required by the US Immigration and Nationality Act.[36]
DHS and the US Department of Justice (DOJ) then published an interim final rule
(hereafter, “the rule”) allowing for the implementation of ACAs not only with
Guatemala, but also with El Salvador and Honduras, framing them as attempts to
“share the burden” of protection between the United States and the three Central
American countries.[37] In practice the ACAs will shift the responsibility of
protection to countries significantly less able to bear it. Supplementary
information accompanying the published rule makes clear that a principal
motivation for the ACAs is to “reduce the flow” of asylum seekers to the United
States as quickly as possible.[38] The ACA with Guatemala was the first Central
American agreement to be implemented; transfers began in late November 2019.
Besides the agreements with the Central American governments, the United
States’ only other asylum transfer agreement is its “safe third country agreement”
with Canada, which has a robust asylum system. The US-Canada agreement
provides an exception for asylum seekers with close family members in the United
States, acknowledging the UNHCR’s conclusion that the choices of asylum seekers
as to their country of refuge “should as far as possible be taken into account”
especially when the asylum seeker has “a connection or close link” with that
country.[39] The US-Canada agreement also includes a provision inviting the
UNHCR to monitor its implementation to ensure its consistency with
international refugee law.[40] In contrast, the ACA with Guatemala fails to adopt
any such exception or oversight. Though the ACA implementation plans from the
summer of 2019 indicated that the UNHCR would be running a “care center” in
Guatemala for transferees, no such center has been established.[41] Indeed,
UNHCR has expressed “serious concern” that the ACA “could result in the
transfer of highly vulnerable individuals to countries where they may face lifethreatening dangers.”[42]
Negotiations over the agreement and its expanding implementation have been
shrouded in secrecy. Only the main text of the agreement is available to the public,
while the annexes containing additional terms of the agreement remain secret to
the public to this day.[43] Former President Morales hid the agreement in its
entirety not only from government institutions and the media, but also from civil
society – the very people who would later oversee the very limited care available
for ACA transferees.
Alejandro Giammattei was sworn in as Guatemala’s president on January 14, 2020.
Prior to his presidency, Giammattei had only seen the publicly available text, not
the secret annexes, and he had previously expressed hesitation to take on the role
of a safe third country.[44] He eventually reaffirmed Guatemala’s commitment to
the ACA,[45] and the program expanded substantially.
DHS has also not released the agreement in its entirety including all its annexes
and has not publicly released data on the number of transferees under the
agreement.
At the height of transfers in early February 2020, Refugees International and
Human Rights Watch investigated the policy to assess its impact on asylum
seekers sent to Guatemala.

Mistreatment at the US Border
Until the Guatemalan ACA was suspended because of the Covid-19 pandemic, it
established a process for transferring asylum seekers to Guatemala from US
custody.
In violation of its own procedural standards, US Customs and Border Protection
(CBP) detained ACA transferees at the US border in February 2020 for much
longer than the 72-hour limit outlined by DHS policy without adequate access to
food, bedding, showers, and medical care.[46] The 30 people Refugees
International and Human Rights Watch interviewed said that CBP detained them,
many with their young children, for between 7 and 20 days in El Paso or McAllen
and Donna, Texas, before their transfer to Guatemala. All described receiving
inedible frozen food, having no access to showers for several days at a time, being
unable to sleep because lights were constantly left on, being denied medical care,
and being subjected to insults and degrading treatment while in custody:
·

In denying a request for a blanket for a two-year-old child who had fallen ill

with the flu in detention, an officer told her 19-year-old Salvadoran mother, “If I
give you a blanket, I will have to give them to everyone.”[47]
·

One woman from El Salvador said that her 4-year-old son vomited and had

diarrhea from eating almost exclusively chips for 10 days because he refused to eat
burritos that were frozen.[48]
·

When the detergent CBP used to wash asylum seekers’ clothes gave a

Honduran teenager a terrible rash, the guard told him that he must be “allergic to
washing himself.”[49]
·

One Honduran woman said an agent mocked her detained children’s cries.

[50]
·

Two parents said their children over the age of ten were separated from them

and held in separate cells.[51] (CBP standards say that family units should be held
together.[52])
·

When a 20-year-old Salvadoran woman asked a guard to use the restroom

(located outside of the cell), the guard responded, “Chinga tu madre” (“Fuck your
mother”).[53] (CBP standards require that, if restrooms are not available in a
secure area, guards must allow detainees to access restrooms upon request.)[54]
The rule implementing the ACA provides for only “threshold” screening by United
States Citizenship and Immigration Services (USCIS) asylum officers to
determine whether the asylum seekers can be subject to the agreement.[55] The
rule does not provide asylum seekers with even a “minimal consultation period”
before the screening.[56] All transferees interviewed by Refugees International
and Human Rights Watch said that while detained by CBP, they were denied
meaningful access to an attorney and only allowed to make between one and three
rushed, non-private phone calls:
·

A Salvadoran man said that a DHS official told him, “There is no asylum,” and,

“There are no Central Americans allowed into the United States.”[57]
·

A 20-year-old Honduran woman said that CBP agents told her the United

States “wasn’t giving asylum anymore,” and that she had to choose between being
sent to Honduras or Guatemala.[58]
·

One woman showed Refugees International pictures of her bruises from

where her domestic partner had physically assaulted and beaten her in El Salvador,
[59] and another woman showed Refugees International copies of a Salvadoran
court order detailing her domestic abuse.[60] Both women said US officials at the
border refused to let them present these as evidence to support claims of fear of
return to El Salvador.
·

A 20-year-old Salvadoran man said agents told him that he had to choose

between calling an attorney or family, and gave him only two-to-five minutes to
talk.[61]
·

A Honduran man said a US border official told him he would be released from

detention in the United States sooner if he accepted transfer to Guatemala under
the ACA rather than deportation to Honduras.[62]
With the exception of the Honduran man just mentioned, all the transferees we
interviewed said they were afraid to return to El Salvador or Honduras, and that
they were never given an opportunity to seek asylum in the United States or to
explain why they fled their home countries.
Under the regular expedited removal process, people who express a fear of return
to their home countries are transferred to US Immigration and Customs
Enforcement (ICE) custody, where USCIS asylum officers conduct credible fear
interviews with them, and where they can try to access attorneys. Each asylum
seeker subjected to ACA, however, was held in CBP custody, where they were
unable to meet with an attorney and were given a brief phone interview with an
asylum officer during which they were asked only their nationality and when they
arrived in the United States; they were not asked about their fear of return to their
home countries. The asylum officers then told them they were potentially subject
to removal to Guatemala under the ACA.
A brief by the asylum officer’s union in litigation against the ACA asserts: “The
ACA Rule reflects a dramatic departure from longstanding refugee screening
processes and a stark re-interpretation of the asylum officer’s role.”[63]
Under the rule, DHS officers do not ask asylum seekers being considered for
removal to Guatemala whether they fear persecution or torture in that country.
[64] Rather, the migrant is supposed to be provided a “written notice” in the form
of a document – or “tear sheet” – stating that if the applicant fears removal to that
country due to the likelihood of torture or persecution on the basis of a protected
ground, the applicant should affirmatively state such fear.[65]
But asylum officers did not provide transferees with written notice that they
should raise the issue of fear of return to Guatemala.[66] Fourteen transferees
Refugees International interviewed who were held at a CBP tent facility in Donna,
Texas, in early February said they never even received this tear sheet. They
received only three documents – a Notice and Order of Expedited Removal (Form
I-860), a Notice to Alien Ordered Removed/Departure Verification (Form I-296),
and a US-Guatemala Asylum Cooperation Agreement Threshold Screening
Assessment Notice. The threshold screening notice says only that “you were
interviewed by a DHS asylum officer” who determined “you are subject to removal
to Guatemala under the US-Guatemala Asylum Cooperative Agreement for
consideration of your asylum or other protection claims.” Without access to a
lawyer or an English translation to explain this, it is not surprising that all of those
Refugees International interviewed were under the impression that they could
apply for asylum in the United States from Guatemala.
Ten of the transferees interviewed by Human Rights Watch and Refugees

International received an additional Spanish language explanation of the ACA that
notified them of the need to affirmatively express fear of return to Guatemala and
that, if transferred under the agreement, they could no longer seek protection in
the United States but only in Guatemala. However, asylum seekers often said they
did not understand its meaning. This is a violation of the instruction to asylum
officers that they ensure all those subject to the ACA understood the contents of
the tear sheet.[67]
A Honduran transferee told Human Rights Watch that when an agent gave her the
I-296 departure form to sign, she asked him what the document was for and he
told her “it’s to continue your case.”[68] One man from Honduras fled the country
with his wife and infant daughter after his father was murdered and he began
receiving death threats. He told Refugees International that a CBP officer signed
the form for him after he refused.[69] A transferred married couple told Refugees
International that they believed that, so long as they did not sign the form, they
would be able to seek asylum in the United States from Guatemala.[70] Though
given this form, several transferees said they thought they were being transferred
within the United States and were not aware that they were being flown to
Guatemala until they arrived there.[71]
According to the rule implementing the ACA, even when an asylum seeker
affirmatively expresses fear of removal to Guatemala, the resulting secondary
interview requires that the asylum seeker demonstrate that it is “more likely than
not” that they will face persecution or torture in Guatemala, an evidentiary
standard significantly higher than the one applied in normal credible fear
interviews.[72] Without adequate time to prepare or access to counsel, it is
functionally almost impossible for asylum seekers to prevail in the interviews.
Only one person Refugees International interviewed, a 22-year-old pregnant
Salvadoran woman, was given a second phone interview because she told the
asylum officer that she did not want to be sent to Guatemala because she was
pregnant and feared she would be detained there and have difficulty accessing
healthcare. She had already been detained in Mexico on her way to the US border.
But, she said, the second interview was almost identical to the first and she was
found subject to removal under the ACA.[73] Only one person to whom Human
Rights Watch spoke, a 20-year-old Salvadoran man, was given a second interview,
but he said the officer did not ask him for details about why he was afraid to go to
Guatemala.[74] Under USCIS guidance for implementing the ACA rule, asylum
officers cannot make a finding that future persecution in Guatemala is “more
likely than not” based solely on evidence of past persecution there.[75]
A Refugees International interview with one transferee encapsulates the poor
treatment, lack of due process, and arbitrary placement in the ACA at the border.
“Jorge C.,” a former police officer from Honduras, said that CBP officials at the
border “threw away” documents he had brought with him from Honduras. He said
that these papers proved he was a witness in a case against gang members who
would kill him if he returned home. US Department of State reports that show
that police officers are often intimidated and targeted by gangs in Honduras
support Jorge’s account.[76] His wife and child had already fled to the United
States and applied for asylum based upon the threats directed against him.
Jorge said that he complained to officials at the border about poor interpretation
during his interview with an asylum officer. He said an officer told him he had 15
days to talk to a judge about his case, but then he was rapidly transferred to
Guatemala. Indeed, under the ACA rule an immigration judge is prohibited from
reviewing an officer’s determination that an asylum seeker is not eligible for
asylum in the United States and is subject to removal to Guatemala.[77] The ACA,
its implementing rule, and USCIS guidance give officers the discretion to exempt
from the agreement anyone they determine it is in the “public interest” to allow to
pursue a claim for asylum in the United States.[78] But DHS did not consider
Jorge for this exception despite members of his family already being asylum
applicants in the United States and his role in combatting gangs in Honduras – an
effort the US government supports.[79]
Instead, like many of the adults sent to Guatemala from the Donna facility, Jorge
was shackled at the waist, wrist, and ankles for the 12-hour transfer despite CBP
transport standards that mandate humane use of restraints.[80] He told us that he
fears remaining in Guatemala, where he is sure gang members can find him, and
he remains uncertain where or how he can find safety.[81]

The ACA Process in Guatemala
Until the ACA was suspended due to the Covid-19 pandemic, transferees under
the ACA were thrust into a tragic situation in which they lack adequate time and
resources to make a truly informed, voluntary choice about what to do. ACA
transferees were flown to La Aurora Airport in Guatemala City, typically on the
same plane with Guatemalan nationals who were also being deported.[82] They
disembarked from the plane at the Guatemalan Air Force hangar.
Transferees, including small children, waited hours on the tarmac with no food,
water, or adequate medical attention.[83] The actual registration process itself
took two-to-three minutes, during which transferees were not provided any
information regarding what will happen to them in Guatemala.[84] Until the
suspension of the ACA, representatives from the Institute of Migration and the
Foreign Relations Ministry registered the ACA transferees.
The Guatemalan Office of the Human Rights Ombudsman, an independent
government office charged with investigating human rights violations in the
country, monitors the registration process.[85] Workers from Casa del Migrante,
an NGO-run shelter, accompanied transferees during this process.
Once transferees are registered at the airport, they have 72 hours to decide
whether to apply for asylum or temporary residence in Guatemala or be returned
to their country of origin. [86] The 72-hour time limit not only provides
insufficient time for transferees to make such a monumental decision, but is also
arbitrary, as the Central America-Four Border Control Agreement allows passportfree land transit for up to 90 days for nationals of the signatory countries, El
Salvador, Guatemala, Honduras, and Nicaragua.[87]
It was only after the ACA transferees were taken to civil society organizations,
Refugio de la Niñez (Children’s Refuge) and Casa del Migrante, that they were
given their first meal and access to psychologists and social workers.[88] Only
then did they receive any humanitarian attention or information regarding their
status in Guatemala.
At Refugio de la Niñez, a lawyer gave a rights orientation to the transferees and
explained their options. The lawyer informed them that they had 72 hours to
decide whether to ask for asylum or temporary residence in Guatemala or be
returned to their country of origin. In the orientation Refugees International
witnessed, all transferees expressed dismay upon being told they could not apply
for asylum in the United States. For most, if not all of the transferees, this was the
first time they learned they were not going to be allowed to lodge asylum claims in
the United States. Transferees cried out in frustration, “They [CBP officers] lied to
us,” and “They didn’t tell us that we couldn’t go back.” Despite their
disappointment at receiving this information, some transferees stated that the
first time in the process they felt they were being “treated like human beings” was
when they arrived at Refugio de la Niñez.[89]
Once ACA transferees finished at Refugio de la Niñez, they were taken to the
church-run Casa del Migrante, one of the few shelters in Guatemala and the only
one available to ACA transferees.[90] Despite having only 50 beds,[91] Casa del
Migrante sometimes shelters more, including migrants from many countries in
transit through Guatemala, members of caravans,[92] and some deported
Guatemalans. Before the Covid-19 suspension of the ACA, Casa del Migrante
provided them basic humanitarian care and gave them the opportunity to speak
with lawyers from Refugio de la Niñez and Pastoral de Movilidad Humana
(Pastoral for Human Mobility), another church-run organization that provides
legal support.[93] During their stay for up to 72 hours at Casa del Migrante, they
had to make a decision among the following three options:
1.

Apply for asylum in Guatemala: Lawyers from Refugio de la Niñez and

Pastoral de Movilidad Humana provide information on how to apply for asylum in
Guatemala and how the process works.[94]
2.

Apply for temporary residence in Guatemala: Those who wish to obtain a

regularized status quickly and who can afford the $500 USD fee can apply for
temporary residency in Guatemala, which can last up to five years.[95]
3.

Return home: Transferees can return home at their own expense or through

the International Organization for Migration (IOM)’s Assisted Voluntary Return
Program.[96]
Once the 72 hours passed, the transferees who did not wish to stay in Guatemala
typically returned to their home country or migrated to another country. Although
Refugees International researchers have stayed in touch with two ACA transferees
who returned to their home country, El Salvador, and one who went to Mexico,
there is no general monitoring of those who returned to their home countries
without assistance.
Despite their limited resources, the task of caring for ACA transferees falls solely
on civil society organizations. Refugio de la Niñez and Casa del Migrante both
have mandates that extend beyond assisting ACA transferees. Refugio de la Niñez
operates in 15 offices throughout the country,[97] providing protection for people
in transit, assists non-ACA asylum seekers with their asylum claims and assists the
government in finding cases of child trafficking.[98] They receive very little
government funding for their work and rely mostly on private funders.[99] Casa
del Migrante hosts a variety of populations, but they are a church-run organization
and rely on donations to carry out their work.[100] The more people transferred
to Guatemala under ACA, the more likely it is that civil society will have to divert
limited resources away from other marginalized groups to take care of ACA
transferees, given the transferees’ extreme vulnerability and the lack of
government support.
The Guatemalan government provides no money to civil society organizations to
care for ACA transferees.[101] The constitutional provision under which Morales
signed the ACA without congressional approval required that the agreement not
entail additional expenses for the government – any agreement involving
additional expenses would have, as the Constitutional Court warned in its
preliminary injunction, required the legislature to approve it.”[102] Then-acting
head of USCIS Ken Cuccinelli, however, indicated that the Guatemalan
government would be responsible for taking care of arriving transferees, including
costs.[103] The US government is giving money to the Guatemalan government to
prevent irregular migration, although it is unclear that any of this money is to be
used for the ACA.[104] The publicly available text of the agreement does not
stipulate who, in fact, should assume financial responsibility for the transferees.
Article 8, section 5, states: “Nothing in this Agreement shall be construed in such a
way as to oblige the Parties to disburse or obligate funds.”[105] This has allowed
the Guatemalan and US governments to shirk any financial responsibility for the
transferees, even though international law requires each country to respect and
uphold the rights of people under their control.

Vulnerabilities of Transferees
Prior to the implementation of the ACA, the majority of migrants that passed
through Casa del Migrante were single men, who were housed in shared
dormitory-style rooms. In discussions over the implementation of the ACA, the
US government learned that Casa del Migrante had only one room for families.
[106] And yet, as of March 16, 2020, of the 939 asylum seekers from Honduras and
El Salvador DHS sent to Guatemala, 75 percent were women and children.[107]
DHS has also transferred LGBT (lesbian, gay, bisexual and transgender)
individuals to Guatemala under the ACA, according to research conducted by
Refugees International and Human Rights Watch, as well as reporting by Buzzfeed
News.[108]

Women and Girls
Gender-based violence, including violence against women and girls and violence
on the grounds of sexual orientation and gender identity, is prevalent in
Guatemala, El Salvador, and Honduras.[109] Abuse of women and girls in
Guatemala, El Salvador, and Honduras is endemic, rooted deeply in social norms
and exacerbated by generalized violence and impunity in these countries.[110]
Despite some reform efforts in Guatemala, such as specialized women’s courts
and dedicated units in the Attorney General’s Office, formidable obstacles remain
for women seeking police protection, investigation, or justice through the courts.
Guatemala has among the highest rates of gender-related murder of women or
girls in the world when counting the number of women murdered for reasons of
their sex per 100,000,[111] yet less than six percent of female homicides result in a
conviction in the country.[112] Sexual and domestic violence “remain widespread
and serious,” according to the US Department of State.[113]
“Jane L.,” an ACA transferee from El Salvador, shared pictures with Refugees
International documenting the injuries her partner caused her. Although she had
gone to the police to report her partner and six of his family members and then
spent three months testifying in court, her case was never resolved. The US
government is aware of the particular dangers such victims face in El Salvador, the
US Department of State noting in a recent report: “Laws against domestic violence
remained poorly enforced, and violence against women, including domestic
violence, remained a widespread and serious problem” in El Salvador.[114] After
Jane was transferred from the US border to Guatemala under the ACA, she did not
think it would be safe for her to return to El Salvador or remain in Guatemala. She
is now in Monterrey, Mexico, while she decides what to do next.

LGBT People
DHS has sent LGBT people to Guatemala under the ACA, even though LGBT
people experience persecution in both their home countries and in Guatemala.
[115] Human Rights Watch confirmed that at least two gay men and one
transgender woman were transferred to Guatemala under the ACA. According to
Lambda, an LGBT rights organization based in Guatemala City, the number of
LGBT transferees is probably much higher, since LGBT asylum seekers are often
afraid to identify themselves.[116]
The Guatemalan migration code states that migrants should not be discriminated
against on the basis of sex or sexual orientation but contains no explicit
protections on the grounds of gender identity.[117] Guatemalan law has no nondiscrimination provision to protect people from violence based on gender identity
and sexual orientation in accessing employment, housing, health care, and public
or private services.[118] According to Lambda Director Carlos Valdez, LGBT
asylum seekers often experience discrimination in Guatemala.[119] In research
conducted in 2019 and 2020, Human Rights Watch found that LGBT people in
Guatemala, some of whom had fled the country as a result of violence, had
suffered from domestic violence, gang violence based both on sexual orientation
and gender identity, as well as increased vulnerability to violence from members
of the public and police.[120]
“Josue M.” fled Honduras after being assaulted and receiving death threats for
being gay.[121] Shortly after US authorities sent Josue to Guatemala under the
ACA, a group of homophobic men threatened and pursued him. Josue sustained
multiple injuries to his face and body when he fell trying to escape them,
according to immigration attorney Linda Corchado. Josue told Corchado he did
not feel safe remaining in Guatemala and that he could not return to Honduras.
[122]

Victims of Gang Violence
ACA transferees who have been targeted by gangs in their home countries of
Honduras and El Salvador (which may also include women, girls, and LGBT
people) have good reason to believe that they are not safe in Guatemala, as many
of the same gangs have a presence in the country and maintain links across
borders.[123] High levels of impunity in Guatemala mean that criminal
organizations could target asylum seekers without being held to account and that
victims cannot expect to access justice or protection.[124] Shelter operators in
Guatemala City working with asylum seekers subjected to the ACA repeatedly
stressed that the same violent gangs from which asylum seekers had fled also
operate in Guatemala. Migrant shelters and shelter workers in Guatemala have
also received serious threats, according to workers interviewed by Human Rights
Watch and Refugees International, as well as media reports.[125]
Like the Honduran police officer “Jorge C.,” many of the transferees Human
Rights Watch and Refugees International spoke to expressed fear of remaining in
Guatemala, saying they faced the same risk of persecution or torture as in their
home countries. For example, “Yana E.” fled Honduras with her two-year-old
daughter after a gang brutally murdered her husband. She showed Refugees
International his death certificate. When Yana asked for asylum at the US border,
an official told her that the United States “wasn’t giving asylum anymore.” She was
transferred to Guatemala under the ACA despite having no family or friends in
Guatemala. She said that she felt unsafe in Guatemala because she said the gang
knew where she was and had since received a threatening video message from the
same people who murdered her husband.[126]
Human Rights Watch spoke to a woman and her two sons (17 and 11) from
Honduras. Because of a series of threats against them by gangs, they had moved to
different places within Honduras four times. At the last place they lived, the
woman said, she was told to pay a “war tax” every Thursday. When the gang gave
her a note saying they would kidnap her younger son from school unless she paid,
she decided to travel to the United States to ask for asylum. She said they could
not return to their home country, but she said she knew no one in Guatemala and
could not support her children there. She said she did not know what to do next.
[127]

Trauma and Stress
A staff member at Refugio de la Niñez described the whole process of the ACA –
from the experience at the US border, to the flight and reception at the airport, to
the 72-hour time limit – as “a series of deceptions and intimidations” that break
down people who already have “extremely complicated protection needs.” He
emphasized the need to “return people’s dignity.”[128]
According to psychologist Sucely Donis, who works with migrants at Casa del
Migrante, the ACA creates a seemingly never-ending “circle of violence” in which
asylum seekers are in a constant state of mental stress and never have the
opportunity to pause and decompress in a safe environment.[129] She has noticed
a significant difference between the psychological responses of migrants and
asylum seekers who are in transit on their way north versus the asylum seekers
sent to Guatemala under the ACA. “People in transit [northward] are more
prepared to deal with the things they may face because they have fortified
themselves,” she said. “But people [returned under the ACA] are not given any
information and are unable to prepare themselves for what happens.”
Combined with abusive CBP detention conditions and the trauma they have
experienced at home and potentially along the way, the experience of suddenly
arriving in Guatemala is a shock for ACA transferees. Donis described the
experience as leaving transferees mentally and emotionally defeated, especially
when they believed the United States would hear their case and give them access
to a fair process. She said those who arrive under the ACA are often suffering from
post-traumatic stress disorder and chronic stress, as well as physical illnesses –
respiratory infections, headaches, palpitations – that she said are in part physical
manifestations of that stress. Meanwhile, children in the shelter are showing signs
of anxiety, aggression, and arrested development. “We are destroying a
generation,” she said.
Many of the ACA transferees interviewed by Human Rights Watch and Refugees
International were young adults between 18 and 20 years old, separated from
parents in the United States, at heightened risk of being targets of gangs, and
experiencing increased difficulty making decisions. A 20-year-old Salvadoran
woman told Human Rights Watch that her mind was “completely worn out”
(desgaste) by CBP detention. In Guatemala City where she knew nobody, she said
she did not know what she was going to do – she was fearful of persecution should
she return to El Salvador and separated from her family in the United States.[130]
“Freddie G.,” a 19-year-old Honduran, told Refugees International he was in a
complete panic. Freddie’s mother abandoned the family when he was four and his
father later left for the United States, leaving his sister, brother, and him in the
care of their grandmother, now ill and infirm. A gang leader kidnapped his sister
and kept her as “his woman” until she managed to escape and flee to the United
States. In response, the gang tried to recruit his brother and then mutilated his
brother’s legs with a machete. Next, the gang members came after Freddie,
blaming him for the sister’s escape and robbing him. Freddie sought help from his
employer to no avail; the gang leader found him and severely beat him, prompting
him to flee to the United States. Freddie said that he felt panicked and spent much
of his time crying at the crowded shelter in Guatemala, where he could not sleep
or eat knowing that he had only three days to figure out what to do – fearing
persecution in Honduras, knowing no one in Guatemala, and having his entire
family in the United States seeking asylum for the same reasons that he needed to.
Freddie was desperate for help from a psychologist and a lawyer, but neither were
available to provide him services beyond initial consultations in Guatemala. He
could not understand why the lawyer his father found for him in the United States
could not help him apply for asylum there.[131]
Like Freddie G., several transferees had immediate relatives living in the United
States pursuing asylum cases based upon the same fears as the transferees to
Guatemala, which underscores how the ACA is contributing to family separation.
In contrast, under the US-Canada Safe Third Country agreement, an asylum
seeker who has even a distant relative (aunt or uncle, grandparent, nephew or
niece) with an outstanding asylum claim in the United States is exempted from
transfer and permitted to pursue asylum in the United States.[132]

Remaining in Guatemala: Not an Option
Most asylum seekers Refugees International and Human Rights Watch interviewed
indicated that they considered Guatemala to be no different than their home
countries in terms of safety and opportunity. Indeed, many transferees noted that
in their home countries they at least understood the context and had social
networks that they could rely on. Few found remaining in Guatemala to be a
feasible option because it is a dangerous and poor country where they lack familial
or social ties.
Prior to the suspension of the ACA, UNHCR’s local nongovernmental partners
had interviewed a portion of the people transferred under the ACA and found that
about two-thirds of those interviewed had international protection concerns.[133]
However, only a small proportion of those who expressed fear of return to their
home countries applied for asylum in Guatemala, UNHCR said. Many also told
UNHCR’s partner they were unwilling to stay in Guatemala, citing their inability
to sustain themselves there, distrust of the authorities, and proximity to their
home countries, fearing that their persecutors could still reach them.[134]
Guatemala has not historically been a country of destination for many asylum
seekers; it only began to receive a few claims in 2002.[135] It received fewer than
50 new asylum claims per year from 2002-2014.[136] In June 2019, a US embassy
cable reported that the Guatemalan Institute for Migration (IGM) had not
processed any asylum cases in more than a year while the Rules of Procedure for
Refugee Status were being drafted, and that from March 2019 through the time of
writing that cable, the National Migration Authority, which is the only authorized
body to make refugee status decisions, had not met.[137]
The US embassy’s June 2019 cable reported that the Office of International
Migration Relations (ORMI), a specialized unit in IGM for the processing of
asylum claims, had a staff of three caseworkers, three investigators, and one
supervisor.[138] The US embassy estimated that ORMI had capacity to process
100 to 150 claims per year at a time when the backlog stood at about 400. Nine
months after the US embassy cable, at the end of March 2020, the backlog had
grown to 713 cases, an increase of 78 percent.[139]
At the time of the writing of this report, late April 2020, the National Migration
Authority that decides asylum cases had not met from the time Covid-19
restrictions went into place in mid-March.[140] Given Covid-19-related
slowdowns, it is hard to predict how long it will take to process claims in the
current caseload, including those of the 20 ACA transferees who lodged asylum
claims. Bottlenecks in the legal framework, the lack of technical capacity to
process asylum claims, and a lack of qualified adjudicators point to serious gaps in
this nascent asylum system.[141]
Guatemala’s asylum system is hamstrung by a limited legal framework that only
allows high level officials to approve claims. Under the Guatemalan Migration
Code, all requests for refugee status are decided by the National Migration
Authority, a committee comprised of the Vice President; the Ministers of Foreign
Affairs, Social Development, Labor and Social Welfare, and the Interior; the
Director of the Guatemalan Institute of Migration; and the Executive Secretary of
the Migrant Assistance Council of Guatemala. None of these members, including
the Vice President, can delegate this responsibility.[142] The result is bottlenecks
in the system that can only be addressed by changing the Guatemalan Migration
Code – no amount of support or technical capacity can remedy this problem.[143]
The lack of technical capacity is also of serious concern. People seeking asylum
must file an application with the ORMI,[144] which then forwards it for review by
the National Refugee Commission (CONARE), an advisory body that examines
applications and issues recommendations, opinions, and suggestions.[145] The
CONARE is a technical working group whose members are appointed by various
government ministries, but it does not employ asylum lawyers or persons trained
in international asylum law.[146] While the General Director of Migration and a
representative from UNHCR, who has this expertise, are also members of
CONARE, they participate solely in an advisory capacity and neither one has the
authority to provide final recommendations regarding refugee status.[147] The
United States has signed a Memorandum of Understanding with UNHCR to build
up the capacity of the Guatemalan asylum system,[148] but problems with lack of
relevant expertise in CONARE persist.[149]
Asylum seekers in Guatemala also face difficulties sustaining themselves while
their claims are pending and the government has done little to help them.[150]
Although asylum seekers have the right to work, it is difficult for them to find
formal employment using the “refugee ID” that the government provides them as
many employers do not recognize it as valid; also, Guatemalan labor laws cap at 10
percent the number of foreign workers that employers may hire.[151] Starting in
2017, the National Registry of Persons (RENAP) took over the responsibility of
issuing an ID card for asylum seekers, refugees, and temporary residents that
looks more like the ID cards that citizens use.[152] But the process of applying for
the new ID card – with fees to RENAP, the Migration Directorate, notaries, and
other personnel – is cost-prohibitive for many people.[153] To make matters
worse, an informed observer reported that RENAP has not been consistently
issuing the new IDs for asylum seekers and refugees as required by law.[154]
Asylum seekers, refugees, and temporary residents have a right to access health,
education, and other state services under the Guatemalan Migration Code.[155]
But the state does not cover the costs of specialist health care and medications;
for that, they need either sufficient funds or health insurance, which is typically
provided through an employer.[156] Generally, in Guatemala, the quality and
availability of public health care, particularly for low-income people, is poor.[157]
This leaves asylum seekers in a catch-22 situation; they need employment to
receive many services, but employers will not hire them, so they cannot obtain
health insurance and struggle to access needed care. Many ACA transferees arrive
with children, some with very young children,[158] creating another barrier to

access work as childcare options are quite limited.
From November 2019 through March 16, 2020, only 20 of the 939 people
transferred to Guatemala under the ACA had applied for asylum despite that many
more of them were likely to have well-founded fears of persecution in their home
countries, as indicated in the interviews by UNHCR’s local partners, cited above,
[159] by the fact that nearly three times the number who formally lodged asylum
claims initially indicated to the Guatemalan Air Force an interest in applying for
asylum,[160] and in interviews conducted by Human Rights Watch and Refugees
International.[161]
Given the insufficiencies of the Guatemalan asylum system, the non-viability of
temporary residency, and the 72-hour deadline to decide, many transferred asylum
seekers feel compelled to return to their home countries. To return home,
transferees can enroll in the International Organization for Migration (IOM)’s
Assisted Voluntary Return Program (AVR) or return to their home countries using
their own resources. However, IOM assisted in the repatriation of only 44 of the
more than 900 transferees.[162] It declined to facilitate the return of 7 of the 51
transferees because of protection concerns.[163]
Only one person out of the 30 people subject to the ACA interviewed by Refugees
International and Human Rights Watch at Casa del Migrante said they were
applying for asylum in Guatemala. Several said they had no family or support
networks in Guatemala and that they feared for their safety in Guatemala. Many
indicated they would return to El Salvador and Honduras despite continuing to
express their fear of persecution there:
·

A 33-year-old Salvadoran woman said that, though she feared her former

partner would harm her, “I don’t know what else I can do” but return to El
Salvador.[164]
·

A woman said that she felt she had no alternative but to return to Honduras

because she had no place to stay and no means to support herself and her baby in
Guatemala. She said she feared attack in Honduras by the same gang that had
forced her husband to flee to the United States.[165]
·

A 20-year-old Salvadoran man said “[t]here is no asylum here in Guatemala,”

and that he could not stay without any family support. He said that he feared
persecution in El Salvador but did not know where else he could go.[166]
·

A woman said that she was afraid to stay in Guatemala and planned to return

to Honduras with her 12-year-old daughter despite fear of attack there.[167]

Recommendations
To the US Government (Department of
Homeland Security and Department of
Justice)
·

Terminate the ACA with Guatemala, halt plans to begin transferring asylum

seekers under the ACA with Honduras, and do not implement the ACA with El
Salvador;
·

Remove the five-year bar to entry into the United States for persons subjected

to any asylum cooperative agreements;
·

Allow asylum seekers who are or were subject to the Guatemala ACA to

restart their asylum claims in the United States;
·

Disclose the number of individuals subjected to the Guatemala ACA and a

breakdown of this number by nationality, gender, age, and port of entry or Border
Patrol Sector through which the individual was initially processed; the number of
individuals who expressed fear of being sent to a third country under an ACA and
were provided a non-refoulement interview; and the pass rate of those interviews.

To the Congress of the United States
·

Hold hearings at which State and Justice Department officials are called to

answer questions about the negotiations and legality of the ACAs and hearings
that require DHS to disclose how the Guatemala ACA is being implemented;
·

Defund the ACAs by barring the Department of Homeland Security from

using any funds, resources, or fees to implement or enforce the ACAs with El
Salvador, Guatemala, and Honduras.

To the Guatemalan Government
·

Terminate the ACA with the United States, or, at least, do not resume

acceptance of ACA transfers, which have been suspended because of the Covid-19
pandemic;
·

Release the annexes of the agreement publicly and allow the Guatemalan

Congress to review and determine whether the agreement should be signed;
·

Revise the Guatemalan Legal Code to allow the National Migration Authority

to delegate asylum determination decisions to individuals trained in international
asylum law;
·

Continue to work with UNHCR to improve the capacity of the asylum system.
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