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issuance of a labor certification determination.
(2) For applications filed with the
SWAs serving the area of intended employment prior to the effective date of
these regulations that were completed
and transmitted to the NPC, the NPC
shall continue to process all active applications under the former regulations
and issue a labor certification determination.
(c) Applications filed with the NPC
under these regulations. Employers filing applications on or after the effective date of these regulations where
their date of need for H–2B workers is
prior to October 1, 2009, must receive a
prevailing wage determination from
the SWA serving the area of intended
employment. The SWA shall process
such requests in accordance with the
provisions of § 655.10. Once the employer receives its prevailing wage determination from the SWA, it must
conduct all of the pre-filing recruitment steps set forth under this subpart
prior to filing an Application for Temporary Employment Certification with
the NPC.
[73 FR 78052, Dec. 19, 2008. Redesignated at 74
FR 25985, May 29, 2009]
EFFECTIVE DATE NOTE: At 74 FR 25985, May
29, 2009, § 655.5 was redesignated as § 655.81
and suspended, effective June 29, 2009.
EFFECTIVE DATE NOTE: At 77 FR 10169, Feb.
21, 2012, § 655.81 was removed and reserved, effective Apr. 23, 2012.

§§ 655.82–655.99

[Reserved]

EFFECTIVE DATE NOTE: At 77 FR 10169, Feb.
21, 2012, §§ 655.82 through 655.99 are added and
reserved, effective Apr. 23, 2012.

Subpart B—Labor Certification
Process for Temporary Agricultural Employment in the
United States (H–2A Workers)
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SOURCE: 75 FR 6959, Feb. 12, 2010, unless
otherwise noted.

§ 655.100 Scope and purpose of subpart B.
This subpart sets out the procedures
established by the Secretary of the
United States Department of Labor
(the Secretary) under the authority
given in 8 U.S.C. 1188 to acquire infor-

§ 655.102

mation sufficient to make factual determinations of:
(a) Whether there are sufficient able,
willing, and qualified United States
(U.S.) workers available to perform the
temporary and seasonal agricultural
employment for which an employer desires to import nonimmigrant foreign
workers (H–2A workers); and
(b) Whether the employment of H–2A
workers will adversely affect the wages
and working conditions of workers in
the U.S. similarly employed.
§ 655.101 Authority of the Office of
Foreign Labor Certification (OFLC)
Administrator.
The Secretary has delegated her authority to make determinations under
8 U.S.C. 1188 to the Assistant Secretary
for the Employment and Training Administration (ETA), who in turn has
delegated that authority to the Office
of Foreign Labor Certification (OFLC).
The determinations are made by the
OFLC Administrator who, in turn, may
delegate this responsibility to designated staff members; e.g., a Certifying Officer (CO).
§ 655.102 Special procedures.
To provide for a limited degree of
flexibility in carrying out the Secretary’s responsibilities under the Immigration and Nationality Act (INA),
while not deviating from statutory requirements, the OFLC Administrator
has the authority to establish, continue, revise, or revoke special procedures for processing certain H–2A applications.
Employers
must
demonstrate upon written application to
the OFLC Administrator that special
procedures are necessary. These include special procedures currently in
effect for the handling of applications
for sheepherders in the Western States
(and adaptation of such procedures to
occupations in the range production of
other livestock), and for custom combine harvesting crews. Similarly, for
work in occupations characterized by
other than a reasonably regular workday or workweek, such as the range
production of sheep or other livestock,
the OFLC Administrator has the authority to establish monthly, weekly,
or semi-monthly adverse effect wage
rates (AEWR) for those occupations for
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a statewide or other geographical area.
Prior to making determinations under
this section, the OFLC Administrator
may consult with affected employer
and worker representatives. Special
Procedures in place on the effective
date of this regulation will remain in
force until modified by the Administrator.
§ 655.103 Overview of this subpart and
definition of terms.
(a) Overview. In order to bring nonimmigrant workers to the U.S. to perform agricultural work, an employer
must first demonstrate to the Secretary that there are not sufficient
U.S. workers able, willing, and qualified to perform the work in the area of
intended employment at the time needed and that the employment of foreign
workers will not adversely affect the
wages and working conditions of U.S.
workers similarly employed. This rule
describes a process by which the Department of Labor (Department or
DOL) makes such a determination and
certifies its determination to the Department of Homeland Security (DHS).
(b) Definitions. For the purposes of
this subpart:
Administrative Law Judge (ALJ). A person within the Department’s Office of
Administrative Law Judges appointed
pursuant to 5 U.S.C. 3105.
Adverse effect wage rate (AEWR). The
annual weighted average hourly wage
for field and livestock workers (combined) in the States or regions as published annually by the U.S. Department of Agriculture (USDA) based on
its quarterly wage survey.
Agent. A legal entity or person, such
as an association of agricultural employers, or an attorney for an association, that:
(1) Is authorized to act on behalf of
the employer for temporary agricultural labor certification purposes;
(2) Is not itself an employer, or a
joint employer, as defined in this subpart with respect to a specific application; and
(3) Is not under suspension, debarment, expulsion, or disbarment from
practice before any court, the Department, the Executive Office for Immigration Review, or DHS under 8 CFR
292.3 or 1003.101.

Agricultural association. Any nonprofit or cooperative association of
farmers, growers, or ranchers (including but not limited to processing establishments, canneries, gins, packing
sheds, nurseries, or other similar fixedsite agricultural employers), incorporated or qualified under applicable
State law, that recruits, solicits, hires,
employs, furnishes, houses, or transports any worker that is subject to 8
U.S.C. 1188. An agricultural association
may act as the agent of an employer,
or may act as the sole or joint employer of any worker subject to 8
U.S.C. 1188.
Area of intended employment. The geographic area within normal commuting
distance of the place of the job opportunity for which the certification is
sought. There is no rigid measure of
distance that constitutes a normal
commuting distance or normal commuting area, because there may be
widely varying factual circumstances
among different areas (e.g., average
commuting times, barriers to reaching
the worksite, or quality of the regional
transportation network). If the place of
intended employment is within a Metropolitan Statistical Area (MSA), including a multistate MSA, any place
within the MSA is deemed to be within
normal commuting distance of the
place of intended employment. The
borders of MSAs are not controlling in
the identification of the normal commuting area; a location outside of an
MSA may be within normal commuting
distance of a location that is inside
(e.g., near the border of) the MSA.
Attorney. Any person who is a member in good standing of the bar of the
highest court of any State, possession,
territory, or commonwealth of the
U.S., or the District of Columbia. Such
a person is also permitted to act as an
agent under this subpart. No attorney
who is under suspension, debarment,
expulsion, or disbarment from practice
before any court, the Department, the
Executive Office for Immigration Review under 8 CFR 1003.101, or DHS
under 8 CFR 292.3 may represent an employer under this subpart.
Certifying Officer (CO). The person
who makes determination on an Application for Temporary Employment Certification filed under the H–2A program.
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The OFLC Administrator is the national CO. Other COs may be designated by the OFLC Administrator to
also make the determinations required
under this subpart.
Corresponding employment. The employment of workers who are not H–2A
workers by an employer who has an approved H–2A Application for Temporary
Employment Certification in any work
included in the job order, or in any agricultural work performed by the H–2A
workers. To qualify as corresponding
employment the work must be performed during the validity period of
the job order, including any approved
extension thereof.
Date of need. The first date the employer requires the services of H–2A
workers as indicated in the Application
for Temporary Employment Certification.
Employee. A person who is engaged to
perform work for an employer, as defined under the general common law of
agency. Some of the factors relevant to
the determination of employee status
include: The hiring party’s right to
control the manner and means by
which the work is accomplished; the
skill required to perform the work; the
source of the instrumentalities and
tools for accomplishing the work; the
location of the work; the hiring party’s
discretion over when and how long to
work; and whether the work is part of
the regular business of the hiring
party. Other applicable factors may be
considered and no one factor is dispositive.
Employer. A person (including any individual, partnership, association, corporation, cooperative, firm, joint stock
company, trust, or other organization
with legal rights and duties) that:
(1) Has a place of business (physical
location) in the U.S. and a means by
which it may be contacted for employment;
(2) Has an employer relationship
(such as the ability to hire, pay, fire,
supervise or otherwise control the
work of employee) with respect to an
H–2A worker or a worker in corresponding employment; and
(3) Possesses, for purposes of filing an
Application for Temporary Employment
Certification, a valid Federal Employer
Identification Number (FEIN).

§ 655.103

Federal holiday. Legal public holiday
as defined at 5 U.S.C. 6103.
Fixed-site employer. Any person engaged in agriculture who meets the definition of an employer, as those terms
are defined in this subpart, who owns
or operates a farm, ranch, processing
establishment, cannery, gin, packing
shed, nursery, or other similar fixedsite location where agricultural activities are performed and who recruits,
solicits, hires, employs, houses, or
transports any worker subject to 8
U.S.C. 1188, 29 CFR part 501, or this
subpart as incident to or in conjunction with the owner’s or operator’s own
agricultural operation.
H–2A Labor Contractor (H–2ALC). Any
person who meets the definition of employer under this subpart and is not a
fixed-site employer, an agricultural association, or an employee of a fixedsite employer or agricultural association, as those terms are used in this
part, who recruits, solicits, hires, employs, furnishes, houses, or transports
any worker subject to 8 U.S.C. 1188, 29
CFR part 501, or this subpart.
H–2A worker. Any temporary foreign
worker who is lawfully present in the
U.S. and authorized by DHS to perform
agricultural labor or services of a temporary or seasonal nature pursuant to 8
U.S.C. 1101(a)(15)(H)(ii)(a), as amended.
Job offer. The offer made by an employer or potential employer of H–2A
workers to both U.S. and H–2A workers
describing all the material terms and
conditions of employment, including
those relating to wages, working conditions, and other benefits.
Job opportunity. Full-time employment at a place in the U.S. to which
U.S. workers can be referred.
Job Order. The document containing
the material terms and conditions of
employment that is posted by the
State Workforce Agency (SWA) on its
inter- and intra-state job clearance
systems based on the employer’s Agricultural and Food Processing Clearance
Order (Form ETA–790), as submitted to
the SWA.
Joint employment. Where two or more
employers each have sufficient definitional indicia of being an employer to
be considered the employer of a worker, those employers will be considered
to jointly employ that worker. Each
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employer in a joint employment relationship to a worker is considered a
joint employer of that worker.
Master application. An Application for
Temporary
Employment
Certification
filed by an association of agricultural
producers as a joint employer with its
employer-members. A master application must cover the same occupations
or comparable agricultural employment; the same start date of need for
all employer-members listed on the Application for Temporary Employment Certification; and may cover multiple areas
of intended employment within a single State but no more than two contiguous States.
National Processing Center (NPC). The
office within OFLC in which the COs
operate and which are charged with the
adjudication of Applications for Temporary Employment Certification.
Office of Foreign Labor Certification
(OFLC). OFLC means the organizational component of the ETA that provides national leadership and policy
guidance and develops regulations and
procedures to carry out the responsibilities of the Secretary under the INA
concerning the admission of foreign
workers to the U.S. to perform work
described
in
8
U.S.C.
1101(a)(15)(H)(ii)(a).
OFLC Administrator. The primary official of the Office of Foreign Labor
Certification (OFLC), or the OFLC Administrator’s designee.
Positive recruitment. The active participation of an employer or its authorized hiring agent, performed under the
auspices and direction of the OFLC, in
recruiting and interviewing individuals
in the area where the employer’s job
opportunity is located and any other
State designated by the Secretary as
an area of traditional or expected labor
supply with respect to the area where
the employer’s job opportunity is located, in an effort to fill specific job
openings with U.S. workers.
Prevailing practice. A practice engaged in by employers, that:
(1) Fifty percent or more of employers in an area and for an occupation engage in the practice or offer the benefit; and
(2) This 50 percent or more of employers also employs 50 percent or more of
U.S. workers in the occupation and

area (including H–2A and non-H–2A employers) for purposes of determinations
concerning the provision of family
housing, and frequency of wage payments, but non-H–2A employers only
for determinations concerning the provision of advance transportation and
the utilization of labor contractors.
Prevailing wage. Wage established
pursuant to 20 CFR 653.501(d)(4).
State Workforce Agency (SWA). State
government agency that receives funds
pursuant to the Wagner-Peyser Act (29
U.S.C. 49 et seq.) to administer the
State’s public labor exchange activities.
Strike. A concerted stoppage of work
by employees as a result of a labor dispute, or any concerted slowdown or
other concerted interruption of operation (including stoppage by reason of
the expiration of a collective bargaining agreement).
Successor in interest. (1) Where an employer has violated 8 U.S.C. 1188, 29
CFR part 501, or these regulations, and
has ceased doing business or cannot be
located for purposes of enforcement, a
successor in interest to that employer
may be held liable for the duties and
obligations of the violating employer
in certain circumstances. The following factors, as used under Title VII
of the Civil Rights Act and the Vietnam Era Veterans’ Readjustment Assistance Act, may be considered in determining whether an employer is a
successor in interest; no one factor is
dispositive, but all of the circumstances will be considered as a
whole:
(i) Substantial continuity of the
same business operations;
(ii) Use of the same facilities;
(iii) Continuity of the work force;
(iv) Similarity of jobs and working
conditions;
(v) Similarity of supervisory personnel;
(vi) Whether the former management
or owner retains a direct or indirect interest in the new enterprise;
(vii) Similarity in machinery, equipment, and production methods;
(viii) Similarity of products and services; and
(ix) The ability of the predecessor to
provide relief.
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(2) For purposes of debarment only,
the primary consideration will be the
personal involvement of the firm’s
ownership, management, supervisors,
and others associated with the firm in
the violation(s) at issue.
Temporary agricultural labor certification. Certification made by the OFLC
Administrator with respect to an employer seeking to file with DHS a visa
petition to employ one or more foreign
nationals as an H–2A worker, pursuant
to 8 U.S.C. 1101(a)(15)(H)(ii)(a), 1184(a)
and (c), and 1188.
United States (U.S.). The continental
U.S., Alaska, Hawaii, the Commonwealth of Puerto Rico, and the territories of Guam, the U.S. Virgin Islands,
and the Commonwealth of the Northern Mariana Islands (CNMI).
United States worker (U.S. worker). A
worker who is:
(1) A citizen or national of the U.S.;
or
(2) An alien who is lawfully admitted
for permanent residence in the U.S., is
admitted as a refugee under 8 U.S.C.
1157, is granted asylum under 8 U.S.C.
1158, or is an immigrant otherwise authorized (by the INA or by DHS) to be
employed in the U.S.; or
(3) An individual who is not an unauthorized alien (as defined in 8 U.S.C.
1324a(h)(3)) with respect to the employment in which the worker is engaging.
Wages. All forms of cash remuneration to a worker by an employer in
payment for personal services.
Work contract. All the material terms
and conditions of employment relating
to wages, hours, working conditions,
and other benefits, including those required by 8 U.S.C. 1188, 29 CFR part 501,
or this subpart. The contract between
the employer and the worker may be in
the form of a separate written document. In the absence of a separate
written work contract incorporating
the required terms and conditions of
employment, agreed to by both the employer and the worker, the work contract at a minimum will be the terms
of the job order and any obligations required under 8 U.S.C. 1188, 28 CFR part
501, or this subpart.
(c) Definition of agricultural labor or
services. For the purposes of this subpart, agricultural labor or services,
pursuant
to
8
U.S.C.

§ 655.103

1101(a)(15)(H)(ii)(a), is defined as: agricultural labor as defined and applied in
sec. 3121(g) of the Internal Revenue
Code of 1986 at 26 U.S.C. 3121(g); agriculture as defined and applied in sec.
3(f) of the Fair Labor Standards Act of
1938 (FLSA) at 29 U.S.C. 203(f); the
pressing of apples for cider on a farm;
or logging employment. An occupation
included in either statutory definition
is agricultural labor or services, notwithstanding the exclusion of that occupation from the other statutory definition. For informational purposes, the
statutory provisions are listed below.
(1)(i) Agricultural labor for the purpose of paragraph (c) of this section
means all service performed:
(A) On a farm, in the employ of any
person, in connection with cultivating
the soil, or in connection with raising
or harvesting any agricultural or horticultural commodity, including the
raising, shearing, feeding, caring for,
training, and management of livestock,
bees, poultry, and fur-bearing animals
and wildlife;
(B) In the employ of the owner or
tenant or other operator of a farm, in
connection with the operation, management, conservation, improvement,
or maintenance of such farm and its
tools and equipment, or in salvaging
timber or clearing land of brush and
other debris left by a hurricane, if the
major part of such service is performed
on a farm;
(C) In connection with the production
or harvesting of any commodity defined as an agricultural commodity in
section 15(g) of the Agricultural Marketing Act, as amended (12 U.S.C.
1141j), or in connection with the ginning of cotton, or in connection with
the operation or maintenance of
ditches, canals, reservoirs, or waterways, not owned or operated for profit,
used exclusively for supplying and storing water for farming purposes;
(D) In the employ of the operator of
a farm in handling, planting, drying,
packing, packaging, processing, freezing, grading, storing, or delivering to
storage or to market or to a carrier for
transportation to market, in its unmanufactured state, any agricultural
or horticultural commodity; but only if
such operator produced more than one-
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half of the commodity with respect to
which such service is performed;
(E) In the employ of a group of operators of farms (other than a cooperative
organization) in the performance of
service described in paragraph (c)(1)(iv)
of this section but only if such operators produced all of the commodity
with respect to which such service is
performed. For purposes of this paragraph, any unincorporated group of operators shall be deemed a cooperative
organization if the number of operators
comprising such group is more than 20
at any time during the calendar year in
which such service is performed;
(F) The provisions of paragraphs
(c)(1)(iv) and (c)(1)(v) of this section
shall not be deemed to be applicable
with respect to service performed in
connection with commercial canning
or commercial freezing or in connection with any agricultural or horticultural commodity after its delivery
to a terminal market for distribution
for consumption; or
(G) On a farm operated for profit if
such service is not in the course of the
employer’s trade or business or is domestic service in a private home of the
employer.
(ii) As used in this section, the term
farm includes stock, dairy, poultry,
fruit, fur-bearing animal, and truck
farms, plantations, ranches, nurseries,
ranges, greenhouses or other similar
structures used primarily for the raising of agricultural or horticultural
commodities, and orchards.
(2) Agriculture. For purposes of paragraph (c) of this section, agriculture
means farming in all its branches and
among other things includes the cultivation and tillage of the soil, dairying, the production, cultivation, growing, and harvesting of any agricultural
or horticultural commodities (including commodities defined as agricultural commodities in 1141j(g) of title
12, the raising of livestock, bees, furbearing animals, or poultry, and any
practices (including any forestry or
lumbering operations) performed by a
farmer or on a farm as an incident to
or in conjunction with such farming
operations, including preparation for
market, delivery to storage or to market or to carriers for transportation to
market. See sec. 29 U.S.C. 203(f), as

amended (sec. 3(f) of the FLSA, as codified). Under 12 U.S.C. 1141j(g) agricultural commodities include, in addition
to other agricultural commodities,
crude gum (oleoresin) from a living
tree, and the following products as
processed by the original producer of
the crude gum (oleoresin) from which
derived: gum spirits of turpentine and
gum rosin. In addition as defined in 7
U.S.C. 92, gum spirits of turpentine
means spirits of turpentine made from
gum (oleoresin) from a living tree and
gum rosin means rosin remaining after
the distillation of gum spirits of turpentine.
(3) Apple pressing for cider. The pressing of apples for cider on a farm, as the
term farm is defined and applied in sec.
3121(g) of the Internal Revenue Code at
26 U.S.C. 3121(g) or as applied in sec.
3(f) of the FLSA at 29 U.S.C. 203(f), pursuant to 29 CFR part 780.
(4) Logging employment. Operations
associated with felling and moving
trees and logs from the stump to the
point of delivery, such as, but not limited to, marking danger trees and
trees/logs to be cut to length, felling,
limbing, bucking, debarking, chipping,
yarding, loading, unloading, storing,
and transporting machines, equipment
and personnel to, from and between
logging sites.
(d) Definition of a temporary or seasonal nature. For the purposes of this
subpart, employment is of a seasonal
nature where it is tied to a certain
time of year by an event or pattern,
such as a short annual growing cycle or
a specific aspect of a longer cycle, and
requires labor levels far above those
necessary for ongoing operations. Employment is of a temporary nature
where the employer’s need to fill the
position with a temporary worker will,
except in extraordinary circumstances,
last no longer than 1 year.
PREFILING PROCEDURES
§ 655.120

Offered wage rate.

(a) To comply with its obligation
under § 655.122(l), an employer must
offer, advertise in its recruitment, and
pay a wage that is the highest of the
AEWR, the prevailing hourly wage or
piece rate, the agreed-upon collective
bargaining wage, or the Federal or
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State minimum wage, except where a
special procedure is approved for an occupation or specific class of agricultural employment.
(b) If the prevailing hourly wage rate
or piece rate is adjusted during a work
contract, and is higher than the highest of the AEWR, the prevailing wage,
the agreed-upon collective bargaining
wage, or the Federal or State minimum
wage, in effect at the time the work is
performed, the employer must pay that
higher prevailing wage or piece rate,
upon notice to the employer by the Department.
(c) The OFLC Administrator will
publish, at least once in each calendar
year, on a date to be determined by the
OFLC Administrator, the AEWRs for
each State as a notice in the FEDERAL
REGISTER.
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Job orders.

(a) Area of intended employment. (1)
Prior to filing an Application for Temporary Employment Certification, the employer must submit a job order, Form
ETA–790, to the SWA serving the area
of intended employment for intrastate
clearance, identifying it as a job order
to be placed in connection with a future Application for Temporary Employment Certification for H–2A workers.
The employer must submit this job
order no more than 75 calendar days
and no fewer than 60 calendar days before the date of need. If the job opportunity is located in more than one
State within the same area of intended
employment, the employer may submit
a job order to any one of the SWAs
having jurisdiction over the anticipated worksites.
(2) Where the job order is being
placed in connection with a future
master application to be filed by an association of agricultural employers as
a joint employer, the association may
submit a single job order to be placed
in the name of the association on behalf of all employers that will be duly
named on the Application for Temporary
Employment Certification.
(3) The job order submitted to the
SWA must satisfy the requirements for
agricultural clearance orders in 20 CFR
part 653, subpart F and the requirements set forth in § 655.122.

§ 655.121

(b) SWA review. (1) The SWA will review the contents of the job order for
compliance with the requirements
specified in 20 CFR part 653, subpart F
and this subpart, and will work with
the employer to address any noted deficiencies. The SWA must notify the employer in writing of any deficiencies in
its job order no later than 7 calendar
days after it has been submitted. The
SWA notification will direct the employer to respond to the noted deficiencies. The employer must respond to
the deficiencies noted by the SWA
within 5 calendar days after receipt of
the SWA notification. The SWA must
respond to the employer’s response
within 3 calendar days.
(2) If, after providing responses to the
deficiencies noted by the SWA, the employer is not able to resolve the deficiencies with the SWA, the employer
may file an Application for Temporary
Employment Certification pursuant to
the emergency filing procedures contained in § 655.134, with a statement describing the nature of the dispute and
demonstrating compliance with its requirements under this section. In the
event the SWA does not respond within
the stated timelines, the employer may
use the emergency filing procedures
noted above. If upon review of the Application for Temporary Employment Certification and the job order and all
other relevant information, the CO
concludes that the job order is acceptable, the CO will direct the SWA to
place the job order into intrastate and
interstate clearance and otherwise
process the Application in accordance
with the procedures contained in
§ 655.134(c). If the CO determines the job
order is not acceptable, the CO will
issue a Notice of Deficiency to the employer under § 655.143 of this subpart directing the employer to modify the job
order pursuant to paragraph (e) of this
section The Notice of Deficiency will
offer the employer the right to appeal.
(c) Intrastate clearance. Upon its
clearance of the job order, the SWA
must promptly place the job order in
intrastate clearance and commence recruitment of U.S. workers. Where the
employer’s job order references an area
of intended employment which falls
within the jurisdiction of more than
one SWA, the originating SWA will
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also forward a copy of the approved job
order to the other SWAs serving the
area of intended employment.
(d) Duration of job order posting. The
SWA must keep the job order on its active file until the end of the recruitment period, as set forth in § 655.135(d),
and must refer each U.S. worker who
applies (or on whose behalf an Application for Temporary Employment Certification is made) for the job opportunity.
(e) Modifications to the job order. (1)
Prior to the issuance of the final determination, the CO may require modifications to the job order when the CO
determines that the offer of employment does not contain all the minimum benefits, wages, and working
condition provisions. Such modifications must be made or certification
will be denied pursuant to § 655.164 of
this subpart.
(2) The employer may request a
modification of the job order, Form
ETA–790, prior to the submission of an
Application for Temporary Employment
Certification. However, the employer
may not reject referrals against the job
order based upon a failure on the part
of the applicant to meet the amended
criteria, if such referral was made prior
to the amendment of the job order. The
employer may not amend the job order
on or after the date of filing an Application for Temporary Employment Certification.
(3) The employer must provide all
workers recruited in connection with
the Application for Temporary Employment Certification with a copy of the
modified job order or work contract
which reflects the amended terms and
conditions, on the first day of employment, in accordance with § 655.122(q), or
as soon as practicable, whichever
comes first.
§ 655.122 Contents of job offers.
(a) Prohibition against preferential
treatment of aliens. The employer’s job
offer must offer to U.S. workers no less
than the same benefits, wages, and
working conditions that the employer
is offering, intends to offer, or will provide to H–2A workers. Job offers may
not impose on U.S. workers any restrictions or obligations that will not
be imposed on the employer’s H–2A
workers. This does not relieve the em-

ployer from providing to H–2A workers
at least the same level of minimum
benefits, wages, and working conditions which must be offered to U.S.
workers consistent with this section.
(b) Job qualifications and requirements.
Each job qualification and requirement
listed in the job offer must be bona fide
and consistent with the normal and accepted qualifications required by employers that do not use H–2A workers
in the same or comparable occupations
and crops. Either the CO or the SWA
may require the employer to submit
documentation to substantiate the appropriateness of any job qualification
specified in the job offer.
(c) Minimum benefits, wages, and working conditions. Every job order accompanying an Application for Temporary
Employment Certification must include
each of the minimum benefit, wage,
and working condition provisions listed
in paragraphs (d) through (q) of this
section.
(d) Housing. (1) Obligation to provide
housing. The employer must provide
housing at no cost to the H–2A workers
and those workers in corresponding
employment who are not reasonably
able to return to their residence within
the same day. Housing must be provided through one of the following
means:
(i) Employer-provided housing. Employer-provided housing must meet the
full set of DOL Occupational Safety
and Health Administration (OSHA)
standards set forth at 29 CFR 1910.142,
or the full set of standards at §§ 654.404
through 654.417 of this chapter, whichever are applicable under § 654.401 of
this chapter. Requests by employers
whose housing does not meet the applicable standards for conditional access
to the interstate clearance system, will
be processed under the procedures set
forth at § 654.403 of this chapter; or
(ii) Rental and/or public accommodations. Rental or public accommodations
or other substantially similar class of
habitation must meet local standards
for such housing. In the absence of applicable local standards, State standards will apply. In the absence of applicable local or State standards, DOL
OSHA standards at 29 CFR 1910.142 will
apply. Any charges for rental housing
must be paid directly by the employer
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to the owner or operator of the housing. The employer must document to
the satisfaction of the CO that the
housing complies with the local, State,
or Federal housing standards.
(2) Standards for range housing. Housing for workers principally engaged in
the range production of livestock must
meet standards of DOL OSHA for such
housing. In the absence of such standards, range housing for sheepherders
and other workers engaged in the range
production of livestock must meet
guidelines issued by OFLC.
(3) Deposit charges. Charges in the
form of deposits for bedding or other
similar incidentals related to housing
must not be levied upon workers. However, employers may require workers
to reimburse them for damage caused
to housing by the individual worker(s)
found to have been responsible for damage which is not the result of normal
wear and tear related to habitation.
(4) Charges for public housing. If public
housing provided for migrant agricultural workers under the auspices of a
local, county, or State government is
secured by the employer, the employer
must pay any charges normally required for use of the public housing
units directly to the housing’s management.
(5) Family housing. When it is the prevailing practice in the area of intended
employment and the occupation to provide family housing, it must be provided to workers with families who request it.
(6) Certified housing that becomes unavailable. If after a request to certify
housing, such housing becomes unavailable for reasons outside the employer’s control, the employer may
substitute other rental or public accommodation housing that is in compliance with the local, State, or Federal housing standards applicable
under this section. The employer must
promptly notify the SWA in writing of
the change in accommodations and the
reason(s) for such change and provide
the SWA evidence of compliance with
the applicable local, State or Federal
safety and health standards, in accordance with the requirements of this section. If, upon inspection, the SWA determines the substituted housing does
not meet the applicable housing stand-

§ 655.122

ards, the SWA must promptly provide
written notification to the employer to
cure the deficiencies with a copy to the
CO. An employer’s failure to provide
housing that complies with the applicable standards will result in either a
denial of a pending Application for Temporary Employment Certification or revocation of the temporary labor certification granted under this subpart.
(e) Workers’ compensation. (1) The employer must provide workers’ compensation insurance coverage in compliance with State law covering injury
and disease arising out of and in the
course of the worker’s employment. If
the type of employment for which the
certification is sought is not covered
by or is exempt from the State’s workers’ compensation law, the employer
must provide, at no cost to the worker,
insurance covering injury and disease
arising out of and in the course of the
worker’s employment that will provide
benefits at least equal to those provided under the State workers’ compensation law for other comparable
employment.
(2) Prior to issuance of the temporary
labor certification, the employer must
provide the CO with proof of workers’
compensation
insurance
coverage
meeting the requirements of this paragraph, including the name of the insurance carrier, the insurance policy number, and proof of insurance for the
dates of need, or, if appropriate, proof
of State law coverage.
(f) Employer-provided items. The employer must provide to the worker,
without charge or deposit charge, all
tools, supplies, and equipment required
to perform the duties assigned.
(g) Meals. The employer either must
provide each worker with three meals a
day or must furnish free and convenient cooking and kitchen facilities to
the workers that will enable the workers to prepare their own meals. Where
the employer provides the meals, the
job offer must state the charge, if any,
to the worker for such meals. The
amount of meal charges is governed by
§ 655.173.
(h) Transportation; daily subsistence—
(1) Transportation to place of employment. If the employer has not previously advanced such transportation
and subsistence costs to the worker or
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otherwise provided such transportation
or subsistence directly to the worker
by other means and if the worker completes 50 percent of the work contract
period, the employer must pay the
worker for reasonable costs incurred by
the worker for transportation and
daily subsistence from the place from
which the worker has come to work for
the employer, whether in the U.S. or
abroad to the place of employment.
When it is the prevailing practice of
non-H–2A agricultural employers in the
occupation in the area to do so, or
when the employer extends such benefits to similarly situated H–2A workers, the employer must advance the required transportation and subsistence
costs (or otherwise provide them) to
workers in corresponding employment
who are traveling to the employer’s
worksite. The amount of the transportation payment must be no less (and is
not required to be more) than the most
economical and reasonable common
carrier transportation charges for the
distances involved. The amount of the
daily subsistence payment must be at
least as much as the employer would
charge the worker for providing the
worker with three meals a day during
employment (if applicable), but in no
event less than the amount permitted
under § 655.173(a). Note that the FLSA
applies independently of the H–2A requirements and imposes obligations on
employers regarding payment of wages.
(2) Transportation from place of employment. If the worker completes the
work contract period, or if the employee is terminated without cause,
and the worker has no immediate subsequent H–2A employment, the employer must provide or pay for the
worker’s transportation and daily subsistence from the place of employment
to the place from which the worker,
disregarding intervening employment,
departed to work for the employer. If
the worker has contracted with a subsequent employer who has not agreed
in such work contract to provide or
pay for the worker’s transportation
and daily subsistence expenses from
the employer’s worksite to such subsequent employer’s worksite, the employer must provide or pay for such expenses. If the worker has contracted
with a subsequent employer who has

agreed in such work contract to provide or pay for the worker’s transportation and daily subsistence expenses
from the employer’s worksite to such
subsequent employer’s worksite, the
subsequent employer must provide or
pay for such expenses. The employer is
not relieved of its obligation to provide
or pay for return transportation and
subsistence if an H–2A worker is displaced as a result of the employer’s
compliance with the 50 percent rule as
described in § 655.135(d) of this subpart
with respect to the referrals made after
the employer’s date of need.
(3) Transportation between living quarters and worksite. The employer must
provide transportation between housing provided or secured by the employer and the employer’s worksite at
no cost to the worker.
(4) Employer-provided transportation.
All employer-provided transportation
must comply with all applicable Federal, State or local laws and regulations, and must provide, at a minimum, the same transportation safety
standards, driver licensure, and vehicle
insurance as required under 29 U.S.C.
1841 and 29 CFR 500.105 and 29 CFR
500.120 to 500.128. If workers’ compensation is used to cover transportation, in
lieu of vehicle insurance, the employer
must either ensure that the workers’
compensation covers all travel or that
vehicle insurance exists to provide coverage for travel not covered by workers’ compensation and they must have
property damage insurance.
(i) Three-fourths guarantee—(1) Offer
to worker. The employer must guarantee to offer the worker employment
for a total number of work hours equal
to at least three-fourths of the workdays of the total period beginning with
the first workday after the arrival of
the worker at the place of employment
or the advertised contractual first date
of need, whichever is later, and ending
on the expiration date specified in the
work contract or in its extensions, if
any.
(i) For purposes of this paragraph a
workday means the number of hours in
a workday as stated in the job order
and excludes the worker’s Sabbath and
Federal holidays. The employer must
offer a total number of hours to ensure
the provision of sufficient work to
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reach the three-fourths guarantee. The
work hours must be offered during the
work period specified in the work contract, or during any modified work
contract period to which the worker
and employer have mutually agreed
and that has been approved by the CO.
(ii) The work contract period can be
shortened by agreement of the parties
only with the approval of the CO. In
the event the worker begins working
later than the specified beginning date
of the contract, the guarantee period
begins with the first workday after the
arrival of the worker at the place of
employment, and continues until the
last day during which the work contract and all extensions thereof are in
effect.
(iii) Therefore, if, for example, a
work contract is for a 10-week period,
during which a normal workweek is
specified as 6 days a week, 8 hours per
day, the worker would have to be guaranteed employment for at least 360
hours (10 weeks × 48 hours/week = 480
hours × 75 percent = 360). If a Federal
holiday occurred during the 10-week
span, the 8 hours would be deducted
from the total hours for the work contract, before the guarantee is calculated. Continuing with the above example, the worker would have to be
guaranteed employment for 354 hours
(10 weeks × 48 hours/week = 480 hours ¥
8 hours (Federal holiday) × 75 percent =
354 hours).
(iv) A worker may be offered more
than the specified hours of work on a
single workday. For purposes of meeting the guarantee, however, the worker
will not be required to work for more
than the number of hours specified in
the job order for a workday, or on the
worker’s Sabbath or Federal holidays.
However, all hours of work actually
performed may be counted by the employer in calculating whether the period of guaranteed employment has
been met. If during the total work contract period the employer affords the
U.S. or H–2A worker less employment
than that required under this paragraph, the employer must pay such
worker the amount the worker would
have earned had the worker, in fact,
worked for the guaranteed number of
days. An employer will not be considered to have met the work guarantee if

§ 655.122

the employer has merely offered work
on three-fourths of the workdays if
each workday did not consist of a full
number of hours of work time as specified in the job order.
(2) Guarantee for piece rate paid worker. If the worker is paid on a piece rate
basis, the employer must use the worker’s average hourly piece rate earnings
or the required hourly wage rate,
whichever is higher, to calculate the
amount due under the guarantee.
(3) Failure to work. Any hours the
worker fails to work, up to a maximum
of the number of hours specified in the
job order for a workday, when the
worker has been offered an opportunity
to work in accordance with paragraph
(i)(1) of this section, and all hours of
work actually performed (including
voluntary work over 8 hours in a workday or on the worker’s Sabbath or Federal holidays), may be counted by the
employer in calculating whether the
period of guaranteed employment has
been met. An employer seeking to calculate whether the number of hours
has been met must maintain the payroll records in accordance with this
subpart.
(4) Displaced H–2A worker. The employer is not liable for payment of the
three-fourths guarantee to an H–2A
worker whom the CO certifies is displaced because of the employer’s compliance with the 50 percent rule described in § 655.135(d) with respect to referrals made during that period.
(5) Obligation to provide housing and
meals. Notwithstanding the threefourths guarantee contained in this
section, employers are obligated to
provide housing and meals in accordance with paragraphs (d) and (g) of this
section for each day of the contract period up until the day the workers depart for other H–2A employment, depart to the place outside of the U.S.
from which the worker came, or, if the
worker voluntarily abandons employment or is terminated for cause, the
day of such abandonment or termination.
(j) Earnings records. (1) The employer
must keep accurate and adequate
records with respect to the workers’
earnings, including but not limited to
field tally records, supporting summary payroll records, and records
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showing the nature and amount of the
work performed; the number of hours
of work offered each day by the employer (broken out by hours offered
both in accordance with and over and
above the three-fourths guarantee at
paragraph (i)(3) of this section); the
hours actually worked each day by the
worker; the time the worker began and
ended each workday; the rate of pay
(both piece rate and hourly, if applicable); the worker’s earnings per pay period; the worker’s home address; and
the amount of and reasons for any and
all deductions taken from the worker’s
wages.
(2) Each employer must keep the
records required by this part, including
field tally records and supporting summary payroll records, safe and accessible at the place or places of employment, or at one or more established
central recordkeeping offices where
such records are customarily maintained. All records must be available
for inspection and transcription by the
Secretary or a duly authorized and designated representative, and by the
worker and representatives designated
by the worker as evidenced by appropriate documentation (an Entry of Appearance as Attorney or Representative, Form G–28, signed by the worker,
or an affidavit signed by the worker
confirming
such
representation).
Where the records are maintained at a
central recordkeeping office, other
than in the place or places of employment, such records must be made available for inspection and copying within
72 hours following notice from the Secretary, or a duly authorized and designated representative, and by the
worker and designated representatives
as described in this paragraph.
(3) To assist in determining whether
the three-fourths guarantee in paragraph (i) of this section has been met,
if the number of hours worked by the
worker on a day during the work contract period is less than the number of
hours offered, as specified in the job
offer, the records must state the reason
or reasons therefore.
(4) The employer must retain the
records for not less than 3 years after
the date of the certification.
(k) Hours and earnings statements. The
employer must furnish to the worker

on or before each payday in one or
more written statements the following
information:
(1) The worker’s total earnings for
the pay period;
(2) The worker’s hourly rate and/or
piece rate of pay;
(3) The hours of employment offered
to the worker (showing offers in accordance with the three-fourths guarantee as determined in paragraph (i) of
this section, separate from any hours
offered over and above the guarantee);
(4) The hours actually worked by the
worker;
(5) An itemization of all deductions
made from the worker’s wages;
(6) If piece rates are used, the units
produced daily;
(7) Beginning and ending dates of the
pay period; and
(8) The employer’s name, address and
FEIN.
(l) Rates of pay. If the worker is paid
by the hour, the employer must pay
the worker at least the AEWR, the prevailing hourly wage rate, the prevailing piece rate, the agreed-upon collective bargaining rate, or the Federal
or State minimum wage rate, in effect
at the time work is performed, whichever is highest, for every hour or portion thereof worked during a pay period.
(1) The offered wage may not be
based on commission, bonuses, or other
incentives, unless the employer guarantees a wage paid on a weekly, semimonthly, or monthly basis that equals
or exceeds the AEWR, prevailing hourly wage or piece rate, the legal Federal
or State minimum wage, or any
agreed-upon collective bargaining rate,
whichever is highest; or
(2) If the worker is paid on a piece
rate basis and at the end of the pay period the piece rate does not result in
average hourly piece rate earnings during the pay period at least equal to the
amount the worker would have earned
had the worker been paid at the appropriate hourly rate:
(i) The worker’s pay must be supplemented at that time so that the worker’s earnings are at least as much as
the worker would have earned during
the pay period if the worker had instead been paid at the appropriate
hourly wage rate for each hour worked;
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(ii) The piece rate must be no less
than the piece rate prevailing for the
activity in the area of intended employment; and
(iii) If the employer who pays by the
piece rate requires one or more minimum productivity standards of workers as a condition of job retention, such
standards must be specified in the job
offer and be no more than those required by the employer in 1977, unless
the OFLC Administrator approves a
higher minimum, or, if the employer
first applied for H–2A temporary labor
certification after 1977, such standards
must be no more than those normally
required (at the time of the first Application for Temporary Employment Certification) by other employers for the activity in the area of intended employment.
(m) Frequency of pay. The employer
must state in the job offer the frequency with which the worker will be
paid, which must be at least twice
monthly or according to the prevailing
practice in the area of intended employment, whichever is more frequent.
Employers must pay wages when due.
(n) Abandonment of employment or termination for cause. If the worker voluntarily abandons employment before the
end of the contract period, or is terminated for cause, and the employer notifies the NPC, and DHS in the case of an
H–2A worker, in writing or by any
other method specified by the Department or DHS in a manner specified in
a notice published in the FEDERAL REGISTER not later than 2 working days
after such abandonment occurs, the
employer will not be responsible for
providing or paying for the subsequent
transportation and subsistence expenses of that worker under this section, and that worker is not entitled to
the three-fourths guarantee described
in paragraph (i) of this section. Abandonment will be deemed to begin after
a worker fails to report for work at the
regularly scheduled time for 5 consecutive working days without the consent
of the employer.
(o) Contract impossibility. If, before the
expiration date specified in the work
contract, the services of the worker are
no longer required for reasons beyond
the control of the employer due to fire,
weather, or other Act of God that
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makes the fulfillment of the contract
impossible, the employer may terminate the work contract. Whether such
an event constitutes a contract impossibility will be determined by the CO.
In the event of such termination of a
contract, the employer must fulfill a
three-fourths guarantee for the time
that has elapsed from the start of the
work contract to the time of its termination, as described in paragraph (i)(1)
of this section. The employer must
make efforts to transfer the worker to
other comparable employment acceptable to the worker, consistent with existing immigration law, as applicable.
If such transfer is not affected, the employer must:
(1) Return the worker, at the employer’s expense, to the place from which
the worker (disregarding intervening
employment) came to work for the employer, or transport the worker to the
worker’s next certified H–2A employer,
whichever the worker prefers;
(2) Reimburse the worker the full
amount of any deductions made from
the worker’s pay by the employer for
transportation and subsistence expenses to the place of employment; and
(3) Pay the worker for any costs incurred by the worker for transportation and daily subsistence to that
employer’s place of employment. Daily
subsistence must be computed as set
forth in paragraph (h) of this section.
The amount of the transportation payment must not be less (and is not required to be more) than the most economical and reasonable common carrier transportation charges for the distances involved.
(p) Deductions. (1) The employer must
make all deductions from the worker’s
paycheck required by law. The job offer
must specify all deductions not required by law which the employer will
make from the worker’s paycheck. All
deductions must be reasonable. The
employer may deduct the cost of the
worker’s transportation and daily subsistence expenses to the place of employment which were borne directly by
the employer. In such circumstances,
the job offer must state that the worker will be reimbursed the full amount
of such deduction upon the worker’s
completion of 50 percent of the work
contract period. However, an employer
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subject to the FLSA may not make deductions that would violate the FLSA.
(2) A deduction is not reasonable if it
includes a profit to the employer or to
any affiliated person. A deduction that
is primarily for the benefit or convenience of the employer will not be recognized as reasonable and therefore the
cost of such an item may not be included in computing wages. The wage
requirements of § 655.120 will not be
met where undisclosed or unauthorized
deductions, rebates, or refunds reduce
the wage payment made to the employee below the minimum amounts
required under this subpart, or where
the employee fails to receive such
amounts free and clear because the employee kicks back directly or indirectly to the employer or to another
person for the employer’s benefit the
whole or part of the wage delivered to
the employee. The principles applied in
determining whether deductions are
reasonable and payments are received
free and clear, and the permissibility of
deductions for payments to third persons are explained in more detail in 29
CFR part 531.
(q) Disclosure of work contract. The
employer must provide to an H–2A
worker no later than the time at which
the worker applies for the visa, or to a
worker in corresponding employment
no later than on the day work commences, a copy of the work contract
between the employer and the worker
in a language understood by the worker as necessary or reasonable. For an
H–2A worker going from an H–2A employer to a subsequent H–2A employer,
the copy must be provided no later
than the time an offer of employment
is made by the subsequent H–2A employer. At a minimum, the work contract must contain all of the provisions
required by this section. In the absence
of a separate, written work contract
entered into between the employer and
the worker, the required terms of the
job order and the certified Application
for Temporary Employment Certification
will be the work contract.

APPLICATION FOR TEMPORARY EMPLOYMENT CERTIFICATION FILING PROCEDURES

§ 655.130 Application filing requirements.
All agricultural employers who desire to hire H–2A foreign agricultural
workers must apply for a certification
from the Secretary by filing an Application for Temporary Employment Certification with the NPC designated by the
OFLC Administrator. The following
section provides the procedures employers must follow when filing.
(a) What to file. An employer, whether
individual, association, or an H–2ALC,
that desires to apply for temporary employment certification of one or more
nonimmigrant foreign workers must
file a completed Application for Temporary Employment Certification form
and, unless a specific exemption applies, a copy of Form ETA–790, submitted to the SWA serving the area of
intended employment, as set forth in
§ 655.121(a).
(b) Timeliness. A completed Application for Temporary Employment Certification must be filed no less than 45 calendar days before the employer’s date
of need.
(c) Location and method of filing. The
employer may send the Application for
Temporary Employment Certification and
all required supporting documentation
by U.S. Mail or private mail courier to
the NPC. The Department will publish
a Notice in the FEDERAL REGISTER
identifying the address(es), and any future address changes, to which Applications for Temporary Employment Certification must be mailed, and will also
post these addresses on the OFLC
Internet
Web
site
at
http://
www.foreignlaborcert.doleta.gov/.
The
Department may also require Applications for Temporary Employment Certification, at a future date, to be filed electronically in addition to or instead of
by mail, notice of which will be published in the FEDERAL REGISTER.
(d) Original signature. The Application
for Temporary Employment Certification
must bear the original signature of the
employer (and that of the employer’s
authorized attorney or agent if the employer is represented by an attorney or
agent). An association filing a master
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application as a joint employer may
sign on behalf of its employer members. An association filing as an agent
may not sign on behalf of its members
but must obtain each member’s signature on each Application for Temporary
Employment Certification prior to filing.
(e) Information received in the
course of processing Applications for
Temporary Employment Certification and
program integrity measures such as
audits may be forwarded from OFLC to
Wage and Hour Division (WHD) for enforcement purposes.
§ 655.131 Association filing requirements.
If an association files an Application
for Temporary Employment Certification,
in addition to complying with all the
assurances, guarantees, and other requirements contained in this subpart
and in part 653, subpart F, of this chapter, the following requirements also
apply.
(a) Individual applications. Associations of agricultural employers may
file an Application for Temporary Employment Certification for H–2A workers
as a sole employer, a joint employer, or
agent. The association must identify in
the Application for Temporary Employment Certification in what capacity it is
filing. The association must retain documentation substantiating the employer or agency status of the association and be prepared to submit such
documentation in response to a Notice
of Deficiency from the CO prior to
issuing a Final Determination, or in
the event of an audit.
(b) Master applications. An association
may file a master application on behalf
of its employer-members. The master
application is available only when the
association is filing as a joint employer. An association may submit a
master application covering the same
occupation or comparable work available with a number of its employermembers in multiple areas of intended
employment, just as though all of the
covered employers were in fact a single
employer, as long as a single date of
need is provided for all workers requested by the Application for Temporary Employment Certification and all
employer-members are located in no
more than two contiguous States. The
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association must identify on the Application for Temporary Employment Certification by name, address, total number
of workers needed, and the crops and
agricultural work to be performed,
each employer that will employ H–2A
workers. The association, as appropriate, will receive a certified Application for Temporary Employment Certification that can be copied and sent to
the United States Citizenship and Immigration Services (USCIS) with each
employer-member’s petition.
§ 655.132 H–2A labor contractor (H–
2ALC) filing requirements.
If an H–2ALC intends to file an Application for Temporary Employment Certification, the H–2ALC must meet all of
the requirements of the definition of
employer in § 655.103(b), and comply
with all the assurances, guarantees,
and other requirements contained in
this part, including Assurances and Obligations of H–2A Employers, and in
part 653, subpart F, of this chapter.
(a) Scope of H–2ALC Applications. An
Application for Temporary Employment
Certification filed by an H–2ALC must
be limited to a single area of intended
employment in which the fixed-site
employer(s) to whom an H–2ALC is furnishing employees will be utilizing the
employees.
(b) Required information and submissions. An H–2ALC must include in or
with its Application for Temporary Employment Certification the following:
(1) The name and location of each
fixed-site agricultural business to
which the H–2ALC expects to provide
H–2A workers, the expected beginning
and ending dates when the H–2ALC will
be providing the workers to each fixed
site, and a description of the crops and
activities the workers are expected to
perform at such fixed site.
(2) A copy of the Migrant and Seasonal Agricultural Worker Protection
Act (MSPA) Farm Labor Contractor
(FLC) Certificate of Registration, if required under MSPA at 29 U.S.C. 1801 et
seq., identifying the specific farm labor
contracting activities the H–2ALC is
authorized to perform as an FLC.
(3) Proof of its ability to discharge financial obligations under the H–2A
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program by including with the Application for Temporary Employment Certification the original surety bond as required by 29 CFR 501.9. The bond document must clearly identify the issuer,
the name, address, phone number, and
contact person for the surety, and provide the amount of the bond (as calculated pursuant to 29 CFR 501.9) and
any identifying designation used by the
surety for the bond.
(4) Copies of the fully-executed work
contracts with each fixed-site agricultural business identified under paragraph (b)(1) of this section.
(5) Where the fixed-site agricultural
business will provide housing or transportation to the workers, proof that:
(i) All housing used by workers and
owned, operated or secured by the
fixed-site agricultural business complies with the applicable standards as
set forth in § 655.122(d) and certified by
the SWA; and
(ii) All transportation between the
worksite and the workers’ living quarters that is provided by the fixed-site
agricultural business complies with all
applicable Federal, State, or local laws
and regulations and must provide, at a
minimum, the same vehicle safety
standards, driver licensure, and vehicle
insurance as required under 29 U.S.C.
1841 and 29 CFR 500.105 and 500.120 to
500.128, except where workers’ compensation is used to cover such transportation as described in § 655.125(h).
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§ 655.133 Requirements for agents.
(a) An agent filing an Application for
Temporary Employment Certification on
behalf of an employer must provide a
copy of the agent agreement or other
document demonstrating the agent’s
authority to represent the employer.
(b) In addition the agent must provide a copy of the MSPA FLC Certificate of Registration, if required under
MSPA at 29 U.S.C. 1801 et seq., identifying the specific farm labor contracting activities the agent is authorized to perform.
§ 655.134 Emergency situations.
(a) Waiver of time period. The CO may
waive the time period for filing for employers who did not make use of temporary alien agricultural workers during the prior year’s agricultural season

or for any employer that has other
good and substantial cause (which may
include unforeseen changes in market
conditions), provided that the CO has
sufficient time to test the domestic
labor market on an expedited basis to
make the determinations required by
§ 655.100.
(b) Employer requirements. The employer requesting a waiver of the required time period must concurrently
submit to the NPC and to the SWA
serving the area of intended employment a completed Application for Temporary Employment Certification, a completed job order on the Form ETA–790,
and a statement justifying the request
for a waiver of the time period requirement. The statement must indicate
whether the waiver request is due to
the fact that the employer did not use
H–2A workers during the prior agricultural season or whether the request is
for good and substantial cause. If the
waiver is requested for good and substantial cause, the employer’s statement must also include detailed information describing the good and substantial cause which has necessitated
the waiver request. Good and substantial cause may include, but is not limited to, the substantial loss of U.S.
workers due to weather-related activities or other reasons, unforeseen events
affecting the work activities to be performed, pandemic health issues, or
similar conditions.
(c) Processing of emergency applications. The CO will process emergency
Applications for Temporary Employment
Certification in a manner consistent
with the provisions set forth in
§§ 655.140 through 655.145 and make a determination on the Application for Temporary Employment Certification in accordance with §§ 655.160 through 655.167.
The CO may advise the employer in
writing that the certification cannot
be granted because, pursuant to paragraph (a) of this section, the request
for emergency filing was not justified
and/or there is not sufficient time to
test the availability of U.S. workers
such that the CO can make a determination on the Application for Temporary Employment Certification in accordance with § 655.161. Such notification will so inform the employer using
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the procedures applicable to a denial of
certification set forth in § 655.164.
§ 655.135 Assurances and obligations
of H–2A employers.
An employer seeking to employ H–2A
workers must agree as part of the Application for Temporary Employment Certification and job offer that it will abide
by the requirements of this subpart
and make each of the following additional assurances:
(a) Non-discriminatory hiring practices.
The job opportunity is, and through
the period set forth in paragraph (d) of
this section must continue to be, open
to any qualified U.S. worker regardless
of race, color, national origin, age, sex,
religion, handicap, or citizenship. Rejections of any U.S. workers who applied or apply for the job must be only
for lawful, job-related reasons, and
those not rejected on this basis have
been or will be hired. In addition, the
employer has and will continue to retain records of all hires and rejections
as required by § 655.167.
(b) No strike or lockout. The worksite
for which the employer is requesting
H–2A certification does not currently
have workers on strike or being locked
out in the course of a labor dispute.
(c) Recruitment requirements. The employer has and will continue to cooperate with the SWA by accepting referrals of all eligible U.S. workers who
apply (or on whose behalf an Application for Temporary Employment Certification is made) for the job opportunity
until the end of the period as specified
in paragraph (d) of this section and
must independently conduct the positive recruitment activities, as specified
in § 655.154, until the date on which the
H–2A workers depart for the place of
work. Unless the SWA is informed in
writing of a different date, the date
that is the third day preceding the employer’s first date of need will be determined to be the date the H–2A workers
departed for the employer’s place of
business.
(d) Fifty percent rule. From the time
the foreign workers depart for the employer’s place of employment, the employer must provide employment to
any qualified, eligible U.S. worker who
applies to the employer until 50 percent of the period of the work contract

§ 655.135

has elapsed. Start of the work contract
timeline is calculated from the first
date of need stated on the Application
for Temporary Employment Certification,
under which the foreign worker who is
in the job was hired. This provision
will not apply to any employer who
certifies to the CO in the Application for
Temporary Employment Certification that
the employer:
(1) Did not, during any calendar quarter during the preceding calendar year,
use more than 500 man-days of agricultural labor, as defined in sec. 203(u) of
Title 29;
(2) Is not a member of an association
which has petitioned for certification
under this subpart for its members; and
(3) Has not otherwise associated with
other employers who are petitioning
for temporary foreign workers under
this subpart.
(e) Compliance with applicable laws.
During the period of employment that
is the subject of the Application for
Temporary Employment Certification, the
employer must comply with all applicable Federal, State and local laws and
regulations, including health and safety laws. In compliance with such laws,
including the William Wilberforce
Trafficking Victims Protection Reauthorization Act of 2008, Pub. L. 110–457,
18 U.S.C. 1592(a), the employer may not
hold or confiscate workers’ passports,
visas, or other immigration documents.
H–2A employers may also be subject to
the FLSA. The FLSA operates independently of the H–2A program and has
specific requirements that address payment of wages, including deductions
from wages, the payment of Federal
minimum wage and payment of overtime.
(f) Job opportunity is full-time. The job
opportunity is a full-time temporary
position, calculated to be at least 35
hours per work week.
(g) No recent or future layoffs. The employer has not laid off and will not lay
off any similarly employed U.S. worker
in the occupation that is the subject of
the Application for Temporary Employment Certification in the area of intended employment except for lawful,
job-related reasons within 60 days of
the date of need, or if the employer has
laid off such workers, it has offered the
job opportunity that is the subject of
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the Application for Temporary Employment Certification to those laid-off U.S.
worker(s) and the U.S. worker(s) refused the job opportunity, was rejected
for the job opportunity for lawful, jobrelated reasons, or was hired. A layoff
for lawful, job-related reasons such as
lack of work or the end of the growing
season is permissible if all H–2A workers are laid off before any U.S. worker
in corresponding employment.
(h) No unfair treatment. The employer
has not and will not intimidate, threaten, restrain, coerce, blacklist, discharge or in any manner discriminate
against, and has not and will not cause
any person to intimidate, threaten, restrain, coerce, blacklist, or in any
manner discriminate against, any person who has:
(1) Filed a complaint under or related
to 8 U.S.C. 1188, or this subpart or any
other Department regulation promulgated thereunder;
(2) Instituted or caused to be instituted any proceeding under or related
to 8 U.S.C. 1188 or this subpart or any
other Department regulation promulgated thereunder;
(3) Testified or is about to testify in
any proceeding under or related to 8
U.S.C. 1188 or this subpart or any other
Department regulation promulgated
thereunder;
(4) Consulted with an employee of a
legal assistance program or an attorney on matters related to 8 U.S.C. 1188
or this subpart or any other Department regulation promulgated thereunder; or
(5) Exercised or asserted on behalf of
himself/herself or others any right or
protection afforded by 8 U.S.C. 1188 or
this subpart or any other Department
regulation promulgated thereunder.
(i) Notify workers of duty to leave
United States. (1) The employer must inform H–2A workers of the requirement
that they leave the U.S. at the end of
the period certified by the Department
or separation from the employer,
whichever is earlier, as required under
paragraph (i)(2) of this section, unless
the H–2A worker is being sponsored by
another subsequent H–2A employer.
(2) As defined further in DHS regulations, a temporary labor certification
limits the validity period of an H–2A
petition, and therefore, the authorized

period of stay for an H–2A worker. See
8 CFR 214.2(h)(5)(vii) A foreign worker
may not remain beyond his or her authorized period of stay, as determined
by DHS, nor beyond separation from
employment prior to completion of the
H–2A contract, absent an extension or
change of such worker’s status under
DHS
regulations.
See
8
CFR
214.2(h)(5)(viii)(B).
(j) Comply with the prohibition against
employees paying fees. The employer and
its agents have not sought or received
payment of any kind from any employee subject to 8 U.S.C. 1188 for any
activity related to obtaining H–2A
labor certification, including payment
of the employer’s attorneys’ fees, application fees, or recruitment costs. For
purposes of this paragraph, payment
includes, but is not limited to, monetary payments, wage concessions (including deductions from wages, salary,
or benefits), kickbacks, bribes, tributes, in kind payments, and free labor.
This provision does not prohibit employers or their agents from receiving
reimbursement for costs that are the
responsibility and primarily for the
benefit of the worker, such as government-required passport fees.
(k) Contracts with third parties comply
with prohibitions. The employer has
contractually forbidden any foreign
labor contractor or recruiter (or any
agent of such foreign labor contractor
or recruiter) whom the employer engages, either directly or indirectly, in
international recruitment of H–2A
workers to seek or receive payments or
other compensation from prospective
employees. This documentation is to be
made available upon request by the CO
or another Federal party.
(l) Notice of worker rights. The employer must post and maintain in a
conspicuous location at the place of
employment, a poster provided by the
Secretary in English, and, to the extent necessary, any language common
to a significant portion of the workers
if they are not fluent in English, which
sets out the rights and protections for
workers employed pursuant to 8 U.S.C.
1188.
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PROCESSING OF APPLICATIONS FOR TEMPORARY EMPLOYMENT CERTIFICATION
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§ 655.140 Review of applications.
(a) NPC review. The CO will promptly
review the Application for Temporary
Employment Certification and job order
for compliance with all applicable program requirements, including compliance with the requirements set forth in
this subpart.
(b) Mailing and postmark requirements.
Any notice or request sent by the CO(s)
to an employer requiring a response
will be sent using the provided address
via traditional methods to assure next
day delivery. The employer’s response
to such a notice or request must be
filed using traditional methods to assure next day delivery and be sent by
the date due or the next business day if
the due date falls on a Sunday or Federal Holiday.
§ 655.141 Notice of deficiency.
(a) Notification timeline. If the CO determines the Application for Temporary
Employment Certification or job order
are incomplete, contain errors or inaccuracies, or do not meet the requirements set forth in this subpart, the CO
will notify the employer within 7 calendar days of the CO’s receipt of the
Application for Temporary Employment
Certification. A copy of this notification
will be sent to the SWA serving the
area of intended employment.
(b) Notice content. The notice will:
(1) State the reason(s) why the Application for Temporary Employment Certification or job order fails to meet the criteria for acceptance;
(2) Offer the employer an opportunity
to submit a modified Application for
Temporary Employment Certification or
job order within 5 business days from
date of receipt stating the modification
that is needed for the CO to issue the
Notice of Acceptance;
(3) Except as provided for under the
expedited review or de novo administrative hearing provisions of this section, state that the CO’s determination
on whether to grant or deny the Application for Temporary Employment Certification will be made no later than 30 calendar days before the date of need, provided that the employer submits the
requested modification to the Applica-

§ 655.142

tion for Temporary Employment Certification within 5 business days and in a
manner specified by the CO;
(4) Offer the employer an opportunity
to request an expedited administrative
review or a de novo administrative
hearing before an ALJ of the Notice of
Deficiency. The notice will state that
in order to obtain such a review or
hearing, the employer, within 5 business days of the receipt of the notice,
must file by facsimile or other means
normally assuring next day delivery a
written request to the Chief ALJ of
DOL and simultaneously serve a copy
on the CO. The notice will also state
that the employer may submit any
legal arguments that the employer believes will rebut the basis of the CO’s
action; and
(5) State that if the employer does
not comply with the requirements of
§ 655.142 or request an expedited administrative review or a de novo hearing
before an ALJ within 5 business days
the CO will deny the Application for
Temporary
Employment
Certification.
That denial is final cannot be appealed
and the Department will not further
consider that Application for Temporary
Employment Certification.
(c) Appeal from Notice of Deficiency.
The employer may timely request an
expedited administrative review or de
novo hearing before an ALJ by following the procedures set forth in
§ 655.171.
§ 655.142 Submission of modified applications.
(a) Submission requirements and certification delays. If the employer chooses
to submit a modified Application for
Temporary Employment Certification, the
CO’s Final Determination will be postponed by 1 calendar day for each day
that passes beyond the 5 business-day
period allowed under § 655.141(b) to submit a modified Application for Temporary Employment Certification, up to
maximum of 5 days. The Application for
Temporary Employment Certification will
be deemed abandoned if the employer
does not submit a modified Application
for Temporary Employment Certification
within 12 calendar days after the notice
of deficiency was issued.
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(b) Provisions for denial of modified Application for Temporary Employment Certification. If the modified Application for
Temporary Employment Certification is
not approved, the CO will deny the Application for Temporary Employment Certification in accordance with the labor
certification determination provisions
in § 655.164.
(c) Appeal from denial of modified Application for Temporary Employment Certification. The procedures for appealing
a denial of a modified Application for
Temporary Employment Certification are
the same as for a non-modified Application for Temporary Employment Certification as long as the employer timely
requests an expedited administrative
review or de novo hearing before an
ALJ by following the procedures set
forth in § 655.171.
§ 655.143 Notice of acceptance.
(a) Notification timeline. When the CO
determines the Application for Temporary Employment Certification and job
order are complete and meet the requirements set forth in this subpart,
the CO will notify the employer within
7 calendar days of the CO’s receipt of
the Application for Temporary Employment Certification. A copy will be sent
to the SWA serving the area of intended employment.
(b) Notice content. The notice must:
(1) Authorize conditional access to
the interstate clearance system and direct the SWA to circulate a copy of the
job order to other such States the CO
determines to be potential sources of
U.S. workers;
(2) Direct the employer to engage in
positive recruitment of U.S. workers in
a manner consistent with § 655.154 and
to submit a report of its positive recruitment efforts as specified in
§ 655.156;
(3) State that positive recruitment is
in addition to and will occur during the
period of time that the job order is
being circulated by the SWA(s) for
interstate clearance under § 655.150 of
this subpart and will terminate on the
actual date on which the H–2A workers
depart for the place of work, or 3 calendar days prior to the first date the
employer requires the services of the
H–2A workers, whichever occurs first;
and

(4) State that the CO will make a determination either to grant or deny the
Application for Temporary Employment
Certification no later than 30 calendar
days before the date of need, except as
provided for under § 655.144 for modified
Applications for Temporary Employment
Certification.
§ 655.144

Electronic job registry.

(a) Location of and placement in the
electronic job registry. Upon acceptance
of the Application for Temporary Employment Certification under § 655.143, the CO
will promptly place for public examination a copy of the job order on an electronic job registry maintained by the
Department, including any required
modifications approved by the CO, as
specified in § 655.142. This procedure
will be implemented once the Department initiates operation of the registry.
(b) Length of posting on electronic job
registry. Unless otherwise provided, the
Department will keep the job order
posted on the Electronic Job Registry
until the end of 50 percent of the contract period as set forth in § 655.135(d).
§ 655.145 Amendments to applications
for temporary employment certification.
(a) Increases in number of workers. The
Application for Temporary Employment
Certification may be amended at any
time before the CO’s certification determination to increase the number of
workers requested in the initial Application for Temporary Employment Certification by not more than 20 percent (50
percent for employers requesting less
than 10 workers) without requiring an
additional recruitment period for U.S.
workers. Requests for increases above
the percent prescribed, without additional recruitment, may be approved
by the CO only when the employer
demonstrates that the need for additional workers could not have been
foreseen, and the crops or commodities
will be in jeopardy prior to the expiration of an additional recruitment period. All requests for increasing the
number of workers must be made in
writing.
(b) Minor changes to the period of employment. The Application for Temporary
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Employment Certification may be amended to make minor changes in the total
period of employment. Changes will
not be effective until submitted in
writing and approved by the CO. In
considering whether to approve the request, the CO will review the reason(s)
for the request, determine whether the
reason(s) are on the whole justified,
and take into account the effect any
change(s) would have on the adequacy
of the underlying test of the domestic
labor market for the job opportunity.
An employer must demonstrate that
the change to the period of employment could not have been foreseen, and
the crops or commodities will be in
jeopardy prior to the expiration of an
additional recruitment period. If the
request is for a delay in the start date
and is made after workers have departed for the employer’s place of
work, the CO may only approve the
change if the employer includes with
the request a written assurance signed
and dated by the employer that all
workers who are already traveling to
the job site will be provided housing
and subsistence, without cost to the
workers, until work commences. Upon
acceptance of an amendment, the CO
will submit to the SWA any necessary
modification to the job order.
POST-ACCEPTANCE REQUIREMENTS
§ 655.150 Interstate clearance of job
order.
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(a) SWA posts in interstate clearance
system. The SWA must promptly place
the job order in interstate clearance to
all States designated by the CO. At a
minimum, the CO will instruct the
SWA to transmit a copy of its active
job order to all States listed in the job
order as anticipated worksites covering
the area of intended employment.
(b) Duration of posting. Each of the
SWAs to which the job order was transmitted must keep the job order on its
active file until 50 percent of the contract term has elapsed, and must refer
each qualified U.S. worker who applies
(or on whose behalf an application is
made) for the job opportunity.
§ 655.151

Newspaper advertisements.

(a) The employer must place an advertisement (in a language other than

§ 655.152

English, where the CO determines appropriate) on 2 separate days, which
may be consecutive, one of which must
be a Sunday (except as provided in
paragraph (b) of this section), in a
newspaper of general circulation serving the area of intended employment
and is appropriate to the occupation
and the workers likely to apply for the
job opportunity. Newspaper advertisements must satisfy the requirements
set forth in § 655.152.
(b) If the job opportunity is located
in a rural area that does not have a
newspaper with a Sunday edition, the
CO may direct the employer, in place
of a Sunday edition, to advertise in the
regularly published daily edition with
the widest circulation in the area of intended employment.
§ 655.152 Advertising requirements.
All advertising conducted to satisfy
the required recruitment activities
under § 655.151 must meet the requirements set forth in this section and
must contain terms and conditions of
employment which are not less favorable than those offered to the H–2A
workers. All advertising must contain
the following information:
(a) The employer’s name, or in the
event that a master application will be
filed by an association, a statement indicating that the name and location of
each member of the association can be
obtained from the SWA of the State in
which the advertisement is run;
(b) The geographic area of intended
employment with enough specificity to
apprise applicants of any travel requirements and where applicants will
likely have to reside to perform the
services or labor;
(c) A description of the job opportunity for which certification is sought
with sufficient information to apprise
U.S. workers of services or labor to be
performed and the anticipated start
and end dates of employment of the job
opportunity;
(d) The wage offer, or in the event
that there are multiple wage offers
(such as where a master application
will be filed by an association and/or
where there are multiple crop activities for a single employer), the range of
applicable wage offers and, where a
master application will be filed by an
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association, a statement indicating
that the rate(s) applicable to each employer can be obtained from the SWA
of the State in which the advertisement is run;
(e) The three-fourths guarantee specified in § 655.122(i);
(f) If applicable, a statement that
work tools, supplies, and equipment
will be provided at no cost to the worker;
(g) A statement that housing will be
made available at no cost to workers,
including U.S. workers who cannot reasonably return to their permanent residence at the end of each working day;
(h) A statement that transportation
and subsistence expenses to the worksite will be provided by the employer
or paid by the employer upon completion of 50 percent of the work contract,
or earlier, if appropriate;
(i) A statement that the position is
temporary and a specification of the
total number of job openings the employer intends to fill;
(j) A statement directing applicants
to apply for the job opportunity at the
nearest office of the SWA in the State
in which the advertisement appeared.
Employers who wish to require interviews must conduct those interviews
by phone or provide a procedure for the
interviews to be conducted in the location where the worker is being recruited at little or no cost to the worker. Employers cannot provide potential
H–2A workers more favorable treatment with respect to the requirement
and conduct of interviews; and
(k) Contact information for the applicable SWA and, if available, the job
order number.
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§ 655.153 Contact with former U.S. employees.
The employer must contact, by mail
or other effective means, its former
U.S. workers (except those who were
dismissed for cause or who abandoned
the worksite) employed by the employer in the occupation at the place of
employment during the previous year
and solicit their return to the job. This
contact must occur during the period
of time that the job order is being circulated by the SWA(s) for interstate
clearance and documentation sufficient

to prove contact must be maintained in
the event of an audit.
§ 655.154 Additional positive recruitment.
(a) Where to conduct additional positive
recruitment. The employer must conduct positive recruitment within a
multistate region of traditional or expected labor supply where the CO finds
that there are a significant number of
qualified U.S. workers who, if recruited, would be willing to make
themselves available for work at the
time and place needed.
(b) Additional requirements should be
comparable to non-H–2A employers in the
area. The CO will ensure that the effort, including the location(s) and
method(s) of the positive recruitment
required of the potential H–2A employer must be no less than the normal
recruitment efforts of non-H–2A agricultural employers of comparable or
smaller size in the area of intended employment, and the kind and degree of
recruitment efforts which the potential
H–2A employer made to obtain foreign
workers.
(c) Nature of the additional positive recruitment. The CO will describe the precise nature of the additional positive
recruitment but the employer will not
be required to conduct positive recruitment in more than three States for
each area of intended employment listed on the employer’s application.
(d) Proof of recruitment. The CO will
specify the documentation or other
supporting evidence that must be
maintained by the employer as proof
that the positive recruitment requirements were met.
§ 655.155 Referrals of U.S. workers.
SWAs may only refer for employment
individuals who have been apprised of
all the material terms and conditions
of employment and have indicated, by
accepting referral to the job opportunity, that he or she is qualified, able,
willing, and available for employment.
§ 655.156 Recruitment report.
(a) Requirements of a recruitment report. The employer must prepare, sign,
and date a written recruitment report.
The recruitment report must be submitted on a date specified by the CO in
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the Notice of Acceptance set forth in
§ 655.141 and contain the following information:
(1) Identify the name of each recruitment source;
(2) State the name and contact information of each U.S. worker who applied or was referred to the job opportunity up to the date of the preparation of the recruitment report, and the
disposition of each worker;
(3) Confirm that former U.S. employees were contacted and by what means;
and
(4) If applicable, for each U.S. worker
who applied for the position but was
not hired, explain the lawful job-related reason(s) for not hiring the U.S.
worker.
(b) Duty to update recruitment report.
The employer must continue to maintain the recruitment report throughout
the recruitment period including the 50
percent period. The updated report is
not to be automatically submitted to
the Department, but must be made
available in the event of a post-certification audit or upon request by authorized representatives of the Secretary.
§ 655.157 Withholding of U.S. workers
prohibited.
(a) Filing a complaint. Any employer
who has reason to believe that a person
or entity has willfully and knowingly
withheld U.S. workers prior to the arrival at the worksite of H–2A workers
in order to force the hiring of U.S.
workers during the recruitment period,
as set forth in § 655.135(d), may submit
a written complaint to the CO. The
complaint must clearly identify the
person or entity who the employer believes has withheld the U.S. workers,
and must specify sufficient facts to
support the allegation (e.g., dates,
places, numbers and names of U.S.
workers) which will permit an investigation to be conducted by the CO.
(b) Duty to investigate. Upon receipt,
the CO must immediately investigate
the complaint. The investigation must
include interviews with the employer
who has submitted the complaint, the
person or entity named as responsible
for withholding the U.S. workers, and
the individual U.S. workers whose
availability has purportedly been withheld.

§ 655.161

(c) Duty to suspend the recruitment period. Where the CO determines, after
conducting the interviews required by
paragraph (b) of this section, that the
employer’s complaint is valid and justified, the CO will immediately suspend
the application of the 50 percent rule of
the recruitment period, as set forth in
§ 655.135(d), to the employer. The CO’s
determination is the final decision of
the Secretary.
§ 655.158 Duration of positive recruitment.
Except as otherwise noted, the obligation to engage in positive recruitment described in §§ 655.150 through
655.154 shall terminate on the date H–
2A workers depart for the employer’s
place of work. Unless the SWA is informed in writing of a different date,
the date that is the third day preceding
the employer’s first date of need will be
determined to be the date the H–2A
workers departed for the employer’s
place of business.
LABOR CERTIFICATION DETERMINATIONS
§ 655.160

Determinations.

Except as otherwise noted in this section, the CO will make a determination
either to grant or deny the Application
for Temporary Employment Certification
no later than 30 calendar days before
the date of need identified in the Application for Temporary Employment Certification. An Application for Temporary
Employment Certification that is modified under § 655.142 or that otherwise
does not meet the requirements for certification in this subpart is not subject
to the 30-day timeframe for certification.
§ 655.161

Criteria for certification.

(a) The criteria for certification include whether the employer has established the need for the agricultural
services or labor to be performed on a
temporary or seasonal basis; complied
with the requirements of parts 653 and
654 of this chapter; complied with all of
this subpart, including but not limited
to the timeliness requirements in
§ 655.130(b); complied with the offered
wage rate criteria in § 655.120; made all
the assurances in § 655.135; and met all
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the recruitment obligations required
by § 655.121 and § 655.152.
(b) In making a determination as to
whether there are insufficient U.S.
workers to fill the employer’s job opportunity, the CO will count as available any U.S. worker referred by the
SWA or any U.S. worker who applied
(or on whose behalf an application is
made) directly to the employer, but
who was rejected by the employer for
other than a lawful job-related reason
or who has not been provided with a
lawful job-related reason for rejection
by the employer.
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§ 655.162 Approved certification.
If temporary labor certification is
granted, the CO will send the certified
Application for Temporary Employment
Certification and a Final Determination
letter to the employer by means normally assuring next-day delivery and a
copy, if appropriate, to the employer’s
agent or attorney.
§ 655.163 Certification fee.
A determination by the CO to grant
an Application for Temporary Employment Certification in whole or in part
will include a bill for the required certification fees. Each employer of H–2A
workers under the Application for Temporary Employment Certification (except
joint employer associations, which
may not be assessed a fee in addition to
the fees assessed to the members of the
association) must pay in a timely manner a non-refundable fee upon issuance
of the certification granting the Application for Temporary Employment Certification (in whole or in part), as follows:
(a) Amount. The Application for Temporary Employment Certification fee for
each employer receiving a temporary
agricultural labor certification is $100
plus $10 for each H–2A worker certified
under the Application for Temporary Employment Certification, provided that the
fee to an employer for each temporary
agricultural labor certification received will be no greater than $1,000.
There is no additional fee to the association filing the Application for Temporary Employment Certification. The
fees must be paid by check or money
order made payable to United States
Department of Labor. In the case of an
agricultural association acting as a

joint employer applying on behalf of its
H–2A employer members, the aggregate
fees for all employers of H–2A workers
under the Application for Temporary Employment Certification must be paid by
one check or money order.
(b) Timeliness. Fees must be received
by the CO no more than 30 days after
the date of the certification. Non-payment or untimely payment may be
considered a substantial violation subject to the procedures in § 655.182.
§ 655.164

Denied certification.

If temporary labor certification is denied, the Final Determination letter
will be sent to the employer by means
normally assuring next-day delivery
and a copy, if appropriate, to the employer’s agent or attorney. The Final
Determination Letter will:
(a) State the reason(s) certification
is denied;
(b) Offer the applicant an opportunity to request an expedited administrative review, or a de novo administrative hearing before an ALJ, of the
denial. The notice must state that in
order to obtain such a review or hearing, the employer, within 7 calendar
days of the date of the notice, must file
by facsimile (fax), or other means normally assuring next day delivery, a
written request to the Chief ALJ of
DOL (giving the address) and simultaneously serve a copy on the CO. The
notice will also state that the employer may submit any legal arguments which the employer believes will
rebut the basis of the CO’s action; and
(c) State that if the employer does
not request an expedited administrative judicial review or a de novo hearing before an ALJ within the 7 calendar days, the denial is final and the
Department will not further consider
that Application for Temporary Employment Certification.
§ 655.165

Partial certification.

The CO may issue a partial certification, reducing either the period of
need or the number of H–2A workers
being requested or both for certification, based upon information the CO
receives during the course of processing the Application for Temporary
Employment Certification, an audit, or
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otherwise. The number of workers certified will be reduced by one for each
referred U.S. worker who is able, willing, and qualified, and who will be
available at the time and place needed
and has not been rejected for lawful
job-related reasons, to perform the
services or labor. If a partial labor certification is issued, the Final Determination letter will:
(a) State the reason(s) why either the
period of need and/or the number of H–
2A workers requested has been reduced;
(b) Offer the applicant an opportunity to request an expedited administrative review, or a de novo administrative hearing before an ALJ, of the
decision. The notice will state that in
order to obtain such a review or hearing, the employer, within 7 calendar
days of the date of the notice, will file
by facsimile or other means normally
assuring next day delivery a written
request to the Chief ALJ of DOL (giving the address) and simultaneously
serve a copy on the CO. The notice will
also state that the employer may submit any legal arguments which the employer believes will rebut the basis of
the CO’s action; and
(c) State that if the employer does
not request an expedited administrative judicial review or a de novo hearing before an ALJ within the 7 calendar days, the partial certification is
final and the Department will not further consider that Application for Temporary Employment Certification.
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§ 655.166 Requests for determinations
based on nonavailability of U.S.
workers.
(a) Standards for requests. If a temporary labor certification has been partially granted or denied based on the
CO’s determination that able, willing,
available, eligible, and qualified U.S.
workers are available, and, on or after
30 calendar days before the date of
need, some or all of those U.S. workers
are, in fact, no longer able, willing, eligible, qualified, or available, the employer may request a new temporary
labor certification determination from
the CO. Prior to making a new determination the CO will promptly ascertain (which may be through the SWA
or other sources of information on U.S.
worker availability) whether specific

§ 655.167

able, willing, eligible and qualified replacement U.S. workers are available
or can be reasonably expected to be
present at the employer’s establishment within 72 hours from the date the
employer’s request was received. The
CO will expeditiously, but in no case
later than 72 hours after the time a
complete request (including the signed
statement included in paragraph (b) of
this section) is received, make a determination on the request. An employer
may appeal a denial of such a determination in accordance with the procedures contained in § 655.171.
(b) Unavailability of U.S. workers. The
employer’s request for a new determination must be made directly to the
CO by telephone or electronic mail,
and must be confirmed by the employer
in writing as required by this paragraph. If the employer telephonically
or via electronic mail requests the new
determination by asserting solely that
U.S. workers have become unavailable,
the employer must submit to the CO a
signed statement confirming such assertion. If such signed statement is not
received by the CO within 72 hours of
the CO’s receipt of the request for a
new determination, the CO will deny
the request.
(c) Notification of determination. If the
CO determines that U.S. workers have
become unavailable and cannot identify sufficient available U.S. workers
who are able, willing, eligible, and
qualified or who are likely to become
available, the CO will grant the employer’s request for a new determination. However, this does not preclude
an employer from submitting subsequent requests for new determinations,
if warranted, based on subsequent facts
concerning purported nonavailability
of U.S. workers or referred workers not
being eligible workers or not able, willing, or qualified because of lawful jobrelated reasons.
§ 655.167 Document retention requirements.
(a) Entities required to retain documents. All employers filing an Application for Temporary Employment Certification requesting H–2A agricultural
workers under this subpart are required to retain the documents and
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records proving compliance with this
subpart.
(b) Period of required retention.
Records and documents must be retained for a period of 3 years from the
date of certification of the Application
for Temporary Employment Certification
or from the date of determination if
the Application for Temporary Employment Certification is denied or withdrawn.
(c) Documents and records to be retained by all applicants. (1) Proof of recruitment efforts, including:
(i) Job order placement as specified
in § 655.121;
(ii) Advertising as specified in
§ 655.152, or, if used, professional, trade,
or ethnic publications;
(iii) Contact with former U.S. workers as specified in § 655.153; or
(iv) Additional positive recruitment
efforts (as specified in § 655.154).
(2) Substantiation of information
submitted in the recruitment report
prepared in accordance with § 655.156,
such as evidence of nonapplicability of
contact of former employees as specified in § 655.153.
(3) The final recruitment report and
any supporting resumes and contact information as specified in § 655.156(b).
(4) Proof of workers’ compensation
insurance or State law coverage as
specified in § 655.122(e).
(5) Records of each worker’s earnings
as specified in § 655.122(j).
(6) The work contract or a copy of
the Application for Temporary Employment Certification as defined in 29 CFR
501.10 and specified in § 655.122(q).
(d) Additional retention requirement for
associations filing Application for Temporary Employment Certification. In addition to the documents specified in
paragraph (c) above, Associations must
retain documentation substantiating
their status as an employer or agent,
as specified in § 655.131.
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POST CERTIFICATION
§ 655.170 Extensions.
An employer may apply for extensions of the period of employment in
the following circumstances.
(a) Short-term extension. Employers
seeking extensions of 2 weeks or less of
the certified Application for Temporary

Employment Certification must apply directly to DHS for approval. If granted,
the Application for Temporary Employment Certification will be deemed extended for such period as is approved
by DHS.
(b) Long-term extension. Employers
seeking extensions of more than 2
weeks may apply to the CO. Such requests must be related to weather conditions or other factors beyond the
control of the employer (which may include unforeseen changes in market
conditions). Such requests must be supported in writing, with documentation
showing that the extension is needed
and that the need could not have been
reasonably foreseen by the employer.
The CO will notify the employer of the
decision in writing if time allows, or
will otherwise notify the employer of
the decision. The CO will not grant an
extension where the total work contract period under that Application for
Temporary Employment Certification and
extensions would be 12 months or more,
except in extraordinary circumstances.
The employer may appeal a denial of a
request for an extension by following
the procedures in § 655.171.
(c) Disclosure. The employer must
provide to the workers a copy of any
approved extension in accordance with
§ 655.122(q), as soon as practicable.
§ 655.171 Appeals.
Where authorized in this subpart,
employers may request an administrative review or de novo hearing before
an ALJ of a decision by the CO. In such
cases, the CO will send a copy of the
OFLC administrative file to the Chief
ALJ by means normally assuring nextday delivery. The Chief ALJ will immediately assign an ALJ (which may be a
panel of such persons designated by the
Chief ALJ from the Board of Alien
Labor Certification Appeals (BALCA)).
(a) Administrative review. Where the
employer has requested administrative
review, within 5 business days after receipt of the ETA administrative file
the ALJ will, on the basis of the written record and after due consideration
of any written submissions (which may
not include new evidence) from the
parties involved or amici curiae, either
affirm, reverse, or modify the CO’s decision, or remand to the CO for further
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action. The decision of the ALJ must
specify the reasons for the action
taken and must be immediately provided to the employer, the CO, the
OFLC Administrator and DHS by
means normally assuring next-day delivery. The ALJ’s decision is the final
decision of the Secretary.
(b) De novo hearing—(1) Conduct of
hearing. Where the employer has requested a de novo hearing the procedures in 29 CFR part 18 apply to such
hearings, except that:
(i) The appeal will not be considered
to be a complaint to which an answer
is required;
(ii) The ALJ will ensure that the
hearing is scheduled to take place
within 5 business days after the ALJ’s
receipt of the OFLC administrative
file, if the employer so requests, and
will allow for the introduction of new
evidence; and
(iii) The ALJ’s decision must be rendered within 10 calendar days after the
hearing.
(2) Decision. After a de novo hearing,
the ALJ must affirm, reverse, or modify the CO’s determination, or remand
to the CO for further action. The decision of the ALJ must specify the reasons for the action taken and must be
immediately provided to the employer,
CO, OFLC Administrator and DHS by
means normally assuring next-day delivery. The ALJ’s decision is the final
decision of the Secretary.
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§ 655.172 Withdrawal of job order and
application for temporary employment certification.
(a) Employers may withdraw a job
order from intrastate posting if the
employer no longer plans to file an Application for Temporary Employment Certification. However, a withdrawal of a
job order does not nullify existing obligations to those workers recruited in
connection with the placement of a job
order pursuant to this subpart or the
filing of an Application for Temporary
Employment Certification.
(b) Employers may withdraw an Application for Temporary Employment Certification once it has been formally accepted by the NPC. However, the employer is still obligated to comply with
the terms and conditions of employment contained in the Application for

§ 655.173

Temporary
Employment
Certification
with respect to workers recruited in
connection with that application.
§ 655.173 Setting meal charges; petition for higher meal charges.
(a) Meal charges. Until a new amount
is set under this paragraph, an employer may charge workers up to $10.64
for providing them with three meals
per day. The maximum charge allowed
by this paragraph (a) will be changed
annually by the same percentage as the
12 month percentage change for the
Consumer Price Index for all Urban
Consumers for Food between December
of the year just concluded and December of the year prior to that. The annual adjustments will be effective on
the date of their publication by the
OFLC Administrator as a Notice in the
FEDERAL REGISTER. When a charge or
deduction for the cost of meals would
bring the employee’s wage below the
minimum wage set by the FLSA at 29
U.S.C. 206 the charge or deduction
must meet the requirements of 29
U.S.C. 203(m) of the FLSA, including
the recordkeeping requirements found
at 29 CFR 516.27.
(b) Filing petitions for higher meal
charges. The employer may file a petition with the CO to charge more than
the applicable amount for meal charges
if the employer justifies the charges
and submits to the CO the documentation required by paragraph (b)(1) of this
section.
(1) Documentation submitted must
include the cost of goods and services
directly related to the preparation and
serving of meals, the number of workers fed, the number of meals served and
the number of days meals were provided. The cost of the following items
may be included: Food; kitchen supplies other than food, such as lunch
bags and soap; labor costs that have a
direct relation to food service operations, such as wages of cooks and dining hall supervisors; fuel, water, electricity, and other utilities used for the
food service operation; and other costs
directly related to the food service operation. Charges for transportation, depreciation,
overhead
and
similar
charges may not be included. Receipts
and other cost records for a representative pay period must be retained and
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must be available for inspection by the
CO for a period of 1 year.
(2) The employer may begin charging
the higher rate upon receipt of a favorable decision from the CO unless the
CO sets a later effective date in the decision.
(c) Appeal rights. In the event the employer’s petition for a higher meal
charge is denied in whole or in part,
the employer may appeal the denial.
Appeals will be filed with the Chief
ALJ, pursuant to § 655.171.
§ 655.174 Public disclosure.
The Department will maintain an
electronic file accessible to the public
with information on all employers applying for temporary agricultural labor
certifications. The database will include such information as the number
of workers requested, the date filed,
the date decided, and the final disposition.
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INTEGRITY MEASURES
§ 655.180 Audit.
The CO may conduct audits of applications for which certifications have
been granted.
(a) Discretion. The applications selected for audit will be chosen within
the sole discretion of the CO.
(b) Audit letter. Where an application
is selected for audit, the CO will issue
an audit letter to the employer and a
copy, if appropriate, to the employer’s
agent or attorney. The audit letter
will:
(1) State the documentation that
must be submitted by the employer;
(2) Specify a date no more than 30
days from the date of the audit letter
by which the required documentation
must be received by the CO; and
(3) Advise that failure to comply with
the audit process may result in the revocation of the certification or program
debarment.
(c) Supplemental information request.
During the course of the audit examination, the CO may request supplemental information and/or documentation from the employer in order to
complete the audit.
(d) Potential referrals. In addition to
steps in this subpart, the CO may determine to provide the audit findings

and underlying documentation to DHS
or another appropriate enforcement
agency. The CO will refer any findings
that an employer discouraged an eligible U.S. worker from applying, or
failed to hire, discharged, or otherwise
discriminated against an eligible U.S.
worker, to the Department of Justice,
Civil Rights Division, Office of Special
Counsel for Unfair Immigration Related Employment Practices.
§ 655.181 Revocation.
(a) Basis for DOL revocation. The
OFLC Administrator may revoke a
temporary agricultural labor certification approved under this subpart, if
the OFLC Administrator finds:
(1) The issuance of the temporary agricultural labor certification was not
justified due to fraud or misrepresentation in the application process;
(2) The employer substantially violated a material term or condition of
the approved temporary agricultural
labor certification, as defined in
§ 655.182;
(3) The employer failed to cooperate
with a DOL investigation or with a
DOL official performing an investigation, inspection, audit (as discussed in
§ 655.180), or law enforcement function
under 8 U.S.C. 1188, 29 CFR part 501, or
this subpart; or
(4) The employer failed to comply
with one or more sanctions or remedies
imposed by the WHD, or with one or
more decisions or orders of the Secretary or a court order secured by the
Secretary under 8 U.S.C. 1188, 29 CFR
part 501, or this subpart.
(b) DOL procedures for revocation. (1)
Notice of Revocation. If the OFLC Administrator makes a determination to
revoke an employer’s temporary labor
certification, the OFLC Administrator
will send to the employer (and its attorney or agent) a Notice of Revocation. The Notice will contain a detailed
statement of the grounds for the revocation, and it will inform the employer of its right to submit rebuttal
evidence or to appeal. If the employer
does not file rebuttal evidence or an
appeal within 14 days of the date of the
Notice of Revocation, the Notice is the
final agency action and will take effect
immediately at the end of the 14-day
period.
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(2) Rebuttal. The employer may submit evidence to rebut the grounds stated in the Notice of Revocation within
14 calendar days of the date the Notice
is issued. If rebuttal evidence is timely
filed by the employer, the OFLC Administrator will inform the employer
of the OFLC Administrator’s final determination on the revocation within
14 calendar days of receiving the rebuttal evidence. If the OFLC Administrator determines that the certification should be revoked, the OFLC
Administrator will inform the employer of its right to appeal according
to the procedures of § 655.171. The employer must file the appeal within 10
calendar days after the OFLC Administrator’s final determination, or the
OFLC Administrator’s determination
is the final agency action and will take
effect immediately at the end of the 10day period.
(3) Appeal. An employer may appeal a
Notice of Revocation, or a final determination of the OFLC Administrator
after the review of rebuttal evidence,
according to the appeal procedures of
§ 655.171. The ALJ’s decision is the final
agency action.
(4) Stay. The timely filing of rebuttal
evidence or an administrative appeal
will stay the revocation pending the
outcome of those proceedings.
(5) Decision. If the temporary agricultural labor certification is revoked, the
OFLC Administrator will send a copy
of the final agency action of the Secretary to DHS and the Department of
State (DOS).
(c) Employer’s obligations in the event
of revocation. If an employer’s temporary agricultural labor certification
is revoked pursuant to this section, the
employer is responsible for:
(1) Reimbursement of actual inbound
transportation and subsistence expenses, as if the worker meets the requirements
for
payment
under
§ 655.122(h)(1);
(2) The worker’s outbound transportation expenses, as if the worker meets
the requirements for payment under
§ 655.122(h)(2);
(3) Payment to the worker of the
amount due under the three-fourths
guarantee as required by § 655.122(i);
and

§ 655.182

(4) Any other wages, benefits, and
working conditions due or owing to the
worker under this subpart.
§ 655.182 Debarment.
(a) Debarment of an employer. The
OFLC Administrator may debar an employer or any successor in interest to
that employer from receiving future
labor certifications under this subpart,
subject to the time limits set forth in
paragraph (c) of this section, if the
OFLC Administrator finds that the employer substantially violated a material term or condition of its temporary
labor certification, with respect to H–
2A workers, workers in corresponding
employment, or U.S. workers improperly rejected for employment, or improperly laid off or displaced.
(b) Debarment of an agent or attorney.
The OFLC Administrator may debar an
agent or attorney from participating in
any action under 8 U.S.C. 1188, this subpart, or 29 CFR part 501, if the OFLC
Administrator finds that the agent or
attorney participated in an employer’s
substantial violation. The OFLC Administrator may not issue future labor
certifications under this subpart to any
employer represented by a debarred
agent or attorney, subject to the time
limits set forth in paragraph (c) of this
section.
(c) Statute of limitations and period of
debarment. (1) The OFLC Administrator
must issue any Notice of Debarment no
later than 2 years after the occurrence
of the violation.
(2) No employer, attorney, or agent
may be debarred under this subpart for
more than 3 years from the date of the
final agency decision.
(d) Definition of violation. For the purposes of this section, a violation includes:
(1) One or more acts of commission or
omission on the part of the employer
or the employer’s agent which involve:
(i) Failure to pay or provide the required wages, benefits or working conditions to the employer’s H–2A workers
and/or workers in corresponding employment;
(ii) Failure, except for lawful, job-related reasons, to offer employment to
qualified U.S. workers who applied for
the job opportunity for which certification was sought;
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(iii) Failure to comply with the employer’s obligations to recruit U.S.
workers;
(iv) Improper layoff or displacement
of U.S. workers or workers in corresponding employment;
(v) Failure to comply with one or
more sanctions or remedies imposed by
the WHD Administrator for violation(s)
of contractual or other H–2A obligations, or with one or more decisions or
orders of the Secretary or a court
under 8 U.S.C. 1188, 29 CFR part 501, or
this subpart;
(vi) Impeding an investigation of an
employer under 8 U.S.C. 1188 or 29 CFR
part 501, or an audit under § 655.180 of
this subpart;
(vii) Employing an H–2A worker outside the area of intended employment,
in an activity/activities not listed in
the job order or outside the validity period of employment of the job order, including any approved extension thereof;
(viii) A violation of the requirements
of § 655.135(j) or (k);
(ix) A violation of any of the provisions listed in 29 CFR 501.4(a); or
(x) A single heinous act showing such
flagrant disregard for the law that future compliance with program requirements cannot reasonably be expected;
(2) The employer’s failure to pay a
necessary certification fee in a timely
manner;
(3) Fraud involving the Application for
Temporary Employment Certification; or
(4) A material misrepresentation of
fact during the application process.
(e) Determining whether a violation is
substantial. In determining whether a
violation is so substantial so as to
merit debarment, the factors the OFLC
Administrator may consider include,
but are not limited to, the following:
(1) Previous history of violation(s) of
8 U.S.C. 1188, 29 CFR part 501, or this
subpart;
(2) The number of H–2A workers,
workers in corresponding employment,
or U.S. workers who were and/or are affected by the violation(s);
(3) The gravity of the violation(s);
(4) Efforts made in good faith to comply with 8 U.S.C. 1188, 29 CFR part 501,
and this subpart;
(5) Explanation from the person
charged with the violation(s);

(6) Commitment to future compliance, taking into account the public
health, interest, or safety, and whether
the person has previously violated 8
U.S.C. 1188;
(7) The extent to which the violator
achieved a financial gain due to the
violation(s), or the potential financial
loss or potential injury to the worker(s).
(f) Debarment procedure—(1) Notice of
Debarment. If the OFLC Administrator
makes a determination to debar an employer, attorney, or agent, the OFLC
Administrator will send the party a
Notice of Debarment. The Notice will
state the reason for the debarment
finding, including a detailed explanation of the grounds for and the duration of the debarment, and it will inform the party subject to the Notice of
its right to submit rebuttal evidence or
to request a debarment hearing. If the
party does not file rebuttal evidence or
request a hearing within 30 calendar
days of the date of the Notice of Debarment, the Notice will be the final agency action and the debarment will take
effect at the end of the 30-day period.
(2) Rebuttal. The party who received
the Notice of Debarment may choose to
submit evidence to rebut the grounds
stated in the Notice within 30 calendar
days of the date the Notice is issued. If
rebuttal evidence is timely filed, the
OFLC Administrator will issue a final
determination on the debarment within 30 days of receiving the rebuttal evidence. If the OFLC Administrator determines that the party should be
debarred, the OFLC Administrator will
inform the party of its right to request
a debarment hearing according to the
procedures of § 655.182(f)(3). The party
must request a hearing within 30 calendar days after the date of the OFLC
Administrator’s final determination, or
the OFLC Administrator’s determination will be the final agency order and
the debarment will take effect at the
end of the 30-day period.
(3) Hearing. The recipient of a Notice
of Debarment may request a debarment
hearing within 30 calendar days of the
date of a Notice of Debarment or the
date of a final determination of the
OFLC Administrator after review of rebuttal evidence submitted pursuant to
§ 655.182(f)(2). To obtain a debarment
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hearing, the debarred party must,
within 30 days of the date of the Notice
or the final determination, file a written request to the Chief Administrative
Law Judge, United States Department
of Labor, 800 K Street, NW., Suite 400–
N, Washington, DC 20001–8002, and simultaneously serve a copy to the OFLC
Administrator. The debarment will
take effect 30 days from the date the
Notice of Debarment or final determination is issued, unless a request for
review is properly filed within 30 days
from the issuance of the Notice of Debarment or final determination. The
timely filing of a request for a hearing
stays the debarment pending the outcome of the hearing. Within 10 days of
receipt of the request for a hearing, the
OFLC Administrator will send a certified copy of the ETA case file to the
Chief ALJ by means normally assuring
next-day delivery. The Chief ALJ will
immediately assign an ALJ to conduct
the hearing. The procedures in 29 CFR
part 18 apply to such hearings, except
that the request for a hearing will not
be considered to be a complaint to
which an answer is required.
(4) Decision. After the hearing, the
ALJ must affirm, reverse, or modify
the OFLC Administrator’s determination. The ALJ will prepare the decision
within 60 days after completion of the
hearing and closing of the record. The
ALJ’s decision will be provided immediately to the parties to the debarment
hearing by means normally assuring
next-day delivery. The ALJ’s decision
is the final agency action, unless either
party, within 30 calendar days of the
ALJ’s decision, seeks review of the decision with the Administrative Review
Board (ARB).
(5) Review by the ARB. (i) Any party
wishing review of the decision of an
ALJ must, within 30 days of the decision of the ALJ, petition the ARB to
review the decision. Copies of the petition must be served on all parties and
on the ALJ. The ARB will decide
whether to accept the petition within
30 days of receipt. If the ARB declines
to accept the petition, or if the ARB
does not issue a notice accepting a petition within 30 days after the receipt
of a timely filing of the petition, the
decision of the ALJ will be deemed the
final agency action. If a petition for re-

§ 655.182

view is accepted, the decision of the
ALJ will be stayed unless and until the
ARB issues an order affirming the decision. The ARB must serve notice of its
decision to accept or not to accept the
petition upon the ALJ and upon all
parties to the proceeding.
(ii) Upon receipt of the ARB’s notice
to accept the petition, the Office of Administrative Law Judges will promptly
forward a copy of the complete hearing
record to the ARB.
(iii) Where the ARB has determined
to review such decision and order, the
ARB will notify each party of the
issue(s) raised, the form in which submissions must be made (e.g., briefs or
oral argument), and the time within
which such presentation must be submitted.
(6) ARB decision. The ARB’s final decision must be issued within 90 days
from the notice granting the petition
and served upon all parties and the
ALJ. If the ARB fails to provide a decision within 90 days from the notice
granting the petition, the ALJ’s decision will be the final agency decision.
(g) Concurrent debarment jurisdiction.
OFLC and the WHD have concurrent
jurisdiction to impose a debarment
remedy under this section or under 29
CFR 501.20. When considering debarment, OFLC and the WHD may inform
one another and may coordinate their
activities. A specific violation for
which debarment is imposed will be
cited in a single debarment proceeding.
Copies of final debarment decisions
will be forwarded to DHS promptly.
(h) Debarment involving members of associations. If the OFLC Administrator
determines that an individual employer-member of a joint employer association has committed a substantial
violation, the debarment determination will apply only to that member
unless the OFLC Administrator determines that the association or another
association member participated in the
violation, in which case the debarment
will be invoked against the association
or other complicit association member(s) as well.
(i) Debarment involving associations
acting as joint employers. If the OFLC
Administrator determines that an association acting as a joint employer
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with its members has committed a substantial violation, the debarment determination will apply only to the association, and will not be applied to
any individual employer-member of the
association. However, if the OFLC Administrator determines that the member participated in, had knowledge of,
or had reason to know of the violation,
the debarment may be invoked against
the complicit association member as
well. An association debarred from the
H–2A temporary labor certification
program will not be permitted to continue to file as a joint employer with
its members during the period of the
debarment.
(j) Debarment involving associations
acting as sole employers. If the OFLC Administrator determines that an association acting as a sole employer has
committed a substantial violation, the
debarment determination will apply
only to the association and any successor in interest to the debarred association.
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§ 655.183 Less than substantial violations.
(a) Requirement of special procedures.
If the OFLC Administrator determines
that a less than substantial violation
has occurred, but the OFLC Administrator has reason to believe that past
actions on the part of the employer (or
agent or attorney) may have had and
may continue to have a chilling or otherwise negative effect on the recruitment, employment, and retention of
U.S. workers, the OFLC Administrator
may require the employer to conform
to special procedures before and after
the temporary labor certification determination. These special procedures
may include special on-site positive recruitment and streamlined interviewing and referral techniques. The
special procedures are designed to enhance U.S. worker recruitment and retention in the next year as a condition
for receiving a temporary agricultural
labor certification. Such requirements
will be reasonable; will not require the
employer to offer better wages, working conditions, and benefits than those
specified in § 655.122; and will be no
more than deemed necessary to assure
employer compliance with the test of

U.S. worker availability and adverse
effect criteria of this subpart.
(b) Notification of required special procedures. The OFLC Administrator will
notify the employer (or agent or attorney) in writing of the special procedures that will be required in the coming year. The notification will state
the reasons for the imposition of the
requirements, state that the employer’s agreement to accept the conditions
will constitute inclusion of them as
bona fide conditions and terms of a
temporary agricultural labor certification, and will offer the employer an
opportunity to request an administrative review or a de novo hearing before
an ALJ. If an administrative review or
de novo hearing is requested, the procedures prescribed in § 655.171 will apply.
(c) Failure to comply with special procedures. If the OFLC Administrator determines that the employer has failed
to comply with special procedures required pursuant to paragraph (a) of
this section, the OFLC Administrator
will send a written notice to the employer, stating that the employer’s
otherwise affirmative H–2A certification determination will be reduced
by 25 percent of the total number of H–
2A workers requested (which cannot be
more than those requested in the previous year) for a period of 1 year. Notice of such a reduction in the number
of workers requested will be conveyed
to the employer by the OFLC Administrator in the OFLC Administrator’s
written certification determination.
The notice will offer the employer an
opportunity to request administrative
review or a de novo hearing before an
ALJ. If administrative review or a de
novo hearing is requested, the procedures prescribed in § 655.171 will apply,
provided that if the ALJ affirms the
OFLC Administrator’s determination
that the employer has failed to comply
with special procedures required by
paragraph (a) of this section, the reduction in the number of workers requested will be 25 percent of the total
number of H–2A workers requested
(which cannot be more than those requested in the previous year) for a period of 1 year.
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§ 655.184 Applications involving fraud
or willful misrepresentation.
(a) Referral for investigation. If the CO
discovers possible fraud or willful misrepresentation involving an Application
for Temporary Employment Certification,
the CO may refer the matter to the
DHS and the Department’s Office of
the Inspector General for investigation.
(b) Sanctions. If the WHD, a court or
the DHS determines that there was
fraud or willful misrepresentation involving an Application for Temporary
Employment Certification and certification has been granted, a finding
under this paragraph will be cause to
revoke the certification. The finding of
fraud or willful misrepresentation may
also constitute a debarrable violation
under § 655.182.
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§ 655.185 Job service complaint system; enforcement of work contracts.
(a) Filing with DOL. Complaints arising under this subpart must be filed
through the Job Service Complaint
System, as described in 20 CFR part
658, subpart E. Complaints involving
allegations of fraud or misrepresentation must be referred by the SWA to
the CO for appropriate handling and
resolution. Complaints that involve
worker contracts must be referred by
the SWA to the WHD for appropriate
handling and resolution, as described
in 29 CFR part 501. As part of this process, the WHD may report the results of
its investigation to the OFLC Administrator for consideration of employer
penalties or such other action as may
be appropriate.
(b) Filing with the Department of Justice. Complaints alleging that an employer discouraged an eligible U.S.
worker from applying, failed to hire,
discharged, or otherwise discriminated
against an eligible U.S. worker, or discovered violations involving the same,
will be referred to the U.S. Department
of Justice, Civil Rights Division, Office
of Special Counsel for Unfair Immigration Related Employment Practices
(OSC), in addition to any activity, investigation, and/or enforcement action
taken by ETA or a SWA. Likewise, if
OSC becomes aware of a violation of
the regulations in this subpart, it may

§ 655.200

provide such information to the appropriate SWA and the CO.

Subpart C—Labor Certification
Process for Logging Employment and Non-H–2A Agricultural Employment
SOURCE: 74 FR 26002, May 29, 2009, unless
otherwise noted.

§ 655.200 General description of this
subpart and definition of terms.
(a) This subpart applies to applications for temporary alien agricultural
labor certification filed before June 1,
1987, and to applications for temporary
alien labor certification for logging
employment.
(b) An employer who desires to use
foreign workers for temporary employment must file a temporary labor certification application including a job
offer for U.S. workers with an appropriate State Workforce Agency. The
employer should file an application a
minimum of 80 days before the estimated date of need for the workers. If
filed 80 days before need, sufficient
time is allowed for the 60-day recruitment period required by the regulations and a determination by the OFLC
Administrator as to the availability of
U.S. workers 20 days before the date of
need. Shortly after the application has
been filed, the OFLC Administrator
makes a determination as to whether
or not the application has been filed in
enough time to recruit U.S. workers
and whether or not the job offer for
U.S. workers offers wages and working
conditions which will not adversely affect the wages and working conditions
of similarly employed U.S. workers, as
prescribed in the regulations in this
subpart. If the application does not
meet the regulatory wage and working
condition standards, the OFLC Administrator shall deny the temporary labor
certification application and offer the
employer an administrative-judicial review of the denial by an Administrative Law Judge. If the application is
not timely, the OFLC Administrator
has discretion, as set forth in these
regulations, to either deny the application or permit the process to proceed
reasonably with the employer recruiting U.S. workers upon such terms as

565

VerDate Mar<15>2010

09:58 May 15, 2012

Jkt 226065

PO 00000

Frm 00577

Fmt 8010

Sfmt 8010

Y:\SGML\226065.XXX

226065

