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may reopen a case pursuant to § 3.2 or 
§ 3.23 of this chapter for the purpose of 
terminating a grant of asylum, or a 
withholding of deportation or removal. 
In such a reopened proceeding, the 
Service must establish, by a preponder-
ance of evidence, one or more of the 
grounds set forth in paragraphs (a) or 
(b) of this section. In addition, an im-
migration judge may terminate a grant 
of asylum, or a withholding of deporta-
tion or removal, made under the juris-
diction of the Service at any time after 
the alien has been provided a notice of 
intent to terminate by the Service. 
Any termination under this paragraph 
may occur in conjunction with an ex-
clusion, deportation, or removal pro-
ceeding. 

(g) Termination of asylum for arriving 
aliens. If the Service determines that 
an applicant for admission who had 
previously been granted asylum in the 
United States falls within conditions 
set forth in § 1208.24 and is inadmis-
sible, the Service shall issue a notice of 
intent to terminate asylum and ini-
tiate removal proceedings under sec-
tion 240 of the Act. The alien shall 
present his or her response to the in-
tent to terminate during proceedings 
before the immigration judge. 

[62 FR 10337, Mar. 6, 1997. Redesignated at 64 
FR 8490, Feb. 19, 1999 and further redesig-
nated and amended at 65 FR 76136, Dec. 6, 
2000] 

§§ 1208.25–1208.29 [Reserved] 

Subpart B—Credible Fear of 
Persecution 

§ 1208.30 Credible fear determinations 
involving stowaways and applicants 
for admission who are found inad-
missible pursuant to section 
212(a)(6)(C) or 212(a)(7) of the Act, 
whose entry is limited or suspended 
under section 212(f) or 215(a)(1) of 
the Act, or who failed to apply for 
protection from persecution in a 
third country where potential relief 
is available while en route to the 
United States. 

(a) Jurisdiction. The provisions of this 
subpart B apply to aliens subject to 
sections 235(a)(2) and 235(b)(1) of the 
Act. Pursuant to section 235(b)(1)(B), 
asylum officers have exclusive jurisdic-
tion to make credible fear determina-

tions, and the immigration judges have 
exclusive jurisdiction to review such 
determinations. Prior to January 1, 
2015, an alien present in or arriving in 
the Commonwealth of the Northern 
Mariana Islands is ineligible to apply 
for asylum and may only establish eli-
gibility for withholding of removal 
pursuant to section 241(b)(3) of the Act 
or withholding or deferral of removal 
under the Convention Against Torture. 

(b) Treatment of dependents. A spouse 
or child of an alien may be included in 
that alien’s credible fear evaluation 
and determination, if such spouse or 
child: 

(1) Arrived in the United States con-
currently with the principal alien; and 

(2) Desires to be included in the prin-
cipal alien’s determination. However, 
any alien may have his or her credible 
fear evaluation and determination 
made separately, if he or she expresses 
such a desire. 

(c)–(d) [Reserved] 
(e) Determination. For the standards 

and procedures for asylum officers in 
conducting credible fear interviews and 
in making positive and negative cred-
ible fear determinations, see 8 CFR 
208.30. The immigration judges will re-
view such determinations as provided 
in paragraph (g)(2) of this section and 8 
CFR 1003.42. 

(f) [Reserved] 
(g) Procedures for a negative credible 

fear finding—(1) Review by immigration 
judge of a mandatory bar finding. (i) If 
the alien is determined to be an alien 
described in 8 CFR 208.13(c)(3) or 
1208.13(c)(3) and is determined to lack a 
reasonable fear under 8 CFR 
208.30(e)(5), the immigration judge 
shall first review de novo the deter-
mination that the alien is described in 
8 CFR 208.13(c)(3) or 1208.13(c)(3). If the 
immigration judge finds that the alien 
is not described in 8 CFR 208.13(c)(3) or 
1208.13(c)(3), then the immigration 
judge shall vacate the order of the asy-
lum officer, and DHS may commence 
removal proceedings under section 240 
of the Act. If the immigration judge 
concurs with the credible fear deter-
mination that the alien is an alien de-
scribed in 8 CFR 208.13(c)(3) or 
1208.13(c)(3), the immigration judge will 
then review the asylum officer’s nega-
tive decision regarding reasonable fear 
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made under 8 CFR 208.30(e)(5) con-
sistent with paragraph (g)(2) of this 
section, except that the immigration 
judge will review the findings under 
the reasonable fear standard instead of 
the credible fear standard described in 
paragraph (g)(2). 

(ii) If the alien is determined to be an 
alien described as ineligible for asylum 
in 8 CFR 208.13(c)(4) or 1208.13(c)(4) and 
is determined to lack a reasonable fear 
under 8 CFR 208.30(e)(5), the immigra-
tion judge shall first review de novo 
the determination that the alien is de-
scribed as ineligible for asylum in 8 
CFR 208.13(c)(4) or 1208.13(c)(4). If the 
immigration judge finds that the alien 
is not described as ineligible for asy-
lum in 8 CFR 208.13(c)(4) or 1208.13(c)(4), 
then the immigration judge shall va-
cate the order of the asylum officer, 
and DHS may commence removal pro-
ceedings under section 240 of the Act. If 
the immigration judge concurs with 
the credible fear determination that 
the alien is an alien described as ineli-
gible for asylum in 8 CFR 208.13(c)(4) or 
1208.13(c)(4), the immigration judge will 
then review the asylum officer’s nega-
tive decision regarding reasonable fear 
made under 8 CFR 208.30(e)(5) con-
sistent with paragraph (g)(2) of this 
section, except that the immigration 
judge will review the findings under 
the reasonable fear standard instead of 
the credible fear standard described in 
paragraph (g)(2). 

(2) Review by immigration judge of a 
negative credible fear finding. 

(i) The asylum officer’s negative de-
cision regarding credible fear shall be 
subject to review by an immigration 
judge upon the applicant’s request, or 
upon the applicant’s refusal either to 
request or to decline the review after 
being given such opportunity, in ac-
cordance with section 
235(b)(1)(B)(iii)(III) of the Act. 

(ii) The record of the negative cred-
ible fear determination, including cop-
ies of the Form I–863, the asylum offi-
cer’s notes, the summary of the mate-
rial facts, and other materials upon 
which the determination was based 
shall be provided to the immigration 
judge with the negative determination. 

(iii) A credible fear hearing shall be 
closed to the public unless the alien 
states for the record or submits a writ-

ten statement that the alien is waiving 
that requirement; in that event the 
hearing shall be open to the public, 
subject to the immigration judge’s dis-
cretion as provided in § 1003.27. 

(iv) Upon review of the asylum offi-
cer’s negative credible fear determina-
tion: 

(A) If the immigration judge concurs 
with the determination of the asylum 
officer that the alien does not have a 
credible fear of persecution or torture, 
the case shall be returned to the Serv-
ice for removal of the alien. The immi-
gration judge’s decision is final and 
may not be appealed. The Service, how-
ever, may reconsider a negative cred-
ible fear finding that has been con-
curred upon by an immigration judge 
after providing notice of its reconsider-
ation to the immigration judge. 

(B) If the immigration judge finds 
that the alien, other than an alien 
stowaway, possesses a credible fear of 
persecution or torture, the immigra-
tion judge shall vacate the order of the 
asylum officer issued on Form I–860 
and the Service may commence re-
moval proceedings under section 240 of 
the Act, during which time the alien 
may file an application for asylum and 
withholding of removal in accordance 
with § 1208.4(b)(3)(i). 

(C) If the immigration judge finds 
that an alien stowaway possesses a 
credible fear of persecution or torture, 
the alien shall be allowed to file an ap-
plication for asylum and withholding 
of removal before the immigration 
judge in accordance with 
§ 1208.4(b)(3)(iii). The immigration 
judge shall decide the application as 
provided in that section. Such decision 
may be appealed by either the stow-
away or the Service to the Board of Im-
migration Appeals. If a denial of the 
application for asylum and for with-
holding of removal becomes final, the 
alien shall be removed from the United 
States in accordance with section 
235(a)(2) of the Act. If an approval of 
the application for asylum or for with-
holding of removal becomes final, the 
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Service shall terminate removal pro-
ceedings under section 235(a)(2) of the 
Act. 

[65 FR 76136, Dec. 6, 2000, as amended at 69 
FR 69497, Nov. 29, 2004; 74 FR 55742, Oct. 28, 
2009; 83 FR 55952, Nov. 9, 2018; 84 FR 33844, 
July 16, 2019] 

§ 1208.31 Reasonable fear of persecu-
tion or torture determinations in-
volving aliens ordered removed 
under section 238(b) of the Act and 
aliens whose removal is reinstated 
under section 241(a)(5) of the Act. 

(a) Jurisdiction. This section shall 
apply to any alien ordered removed 
under section 238(b) of the Act or whose 
deportation, exclusion, or removal 
order is reinstated under section 
241(a)(5) of the Act who, in the course 
of the administrative removal or rein-
statement process, expresses a fear of 
returning to the country of removal. 
The Service has exclusive jurisdiction 
to make reasonable fear determina-
tions, and EOIR has exclusive jurisdic-
tion to review such determinations. 

(b) Initiation of reasonable fear deter-
mination process. Upon issuance of a 
Final Administrative Removal Order 
under § 238.1 of this chapter, or notice 
under § 1241.8(b) of this chapter that an 
alien is subject to removal, an alien de-
scribed in paragraph (a) of this section 
shall be referred to an asylum officer 
for a reasonable fear determination. In 
the absence of exceptional cir-
cumstances, this determination will be 
conducted within 10 days of the refer-
ral. 

(c) Interview and procedure. The asy-
lum officer shall conduct the interview 
in a non-adversarial manner, separate 
and apart from the general public. At 
the time of the interview, the asylum 
officer shall determine that the alien 
has an understanding of the reasonable 
fear determination process. The alien 
may be represented by counsel or an 
accredited representative at the inter-
view, at no expense to the Government, 
and may present evidence, if available, 
relevant to the possibility of persecu-
tion or torture. The alien’s representa-
tive may present a statement at the 
end of the interview. The asylum offi-
cer, in his or her discretion, may place 
reasonable limits on the number of per-
sons who may be present at the inter-
view and the length of the statement. 

If the alien is unable to proceed effec-
tively in English, and if the asylum of-
ficer is unable to proceed competently 
in a language chosen by the alien, the 
asylum officer shall arrange for the as-
sistance of an interpreter in con-
ducting the interview. The interpreter 
may not be a representative or em-
ployee of the applicant’s country or na-
tionality, or if the applicant is state-
less, the applicant’s country of last ha-
bitual residence. The asylum officer 
shall create a summary of the material 
facts as stated by the applicant. At the 
conclusion of the interview, the officer 
shall review the summary with the 
alien and provide the alien with an op-
portunity to correct errors therein. 
The asylum officer shall create a writ-
ten record of his or her determination, 
including a summary of the material 
facts as stated by the applicant, any 
additional facts relied on by the offi-
cers, and the officer’s determination of 
whether, in light of such facts, the 
alien has established a reasonable fear 
of persecution or torture. The alien 
shall be determined to have a reason-
able fear of persecution or torture if 
the alien establishes a reasonable pos-
sibility that he or she would be per-
secuted on account of his or her race, 
religion, nationality, membership in a 
particular social group or political 
opinion, or a reasonable possibility 
that he or she would be tortured in the 
country of removal. For purposes of 
the screening determination, the bars 
to eligibility for withholding of re-
moval under section 241(b)(3)(B) of the 
Act shall not be considered. 

(d) Authority. Asylum officers con-
ducting screening determinations 
under this section shall have the au-
thority described in § 1208.9(c). 

(e) Referral to Immigration Judge. If an 
asylum officer determines that an 
alien described in this section has a 
reasonable fear of persecution or tor-
ture, the officer shall so inform the 
alien and issue a Form I–863, Notice of 
Referral to the Immigration Judge, for 
full consideration of the request for 
withholding of removal only. Such 
cases shall be adjudicated by the immi-
gration judge in accordance with the 
provisions of § 1208.16. Appeal of the im-
migration judge’s decision shall lie to 
the Board of Immigration Appeals. 
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